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From the Desk of the Chairperson
By Amy N. Morrissey

As incoming chair of the Pro-
bate & Estate Planning Sec-
tion, | attended the State Bar
of Michigan Leadership Forum
this past June. The Leadership
Forum is intended to educate
leaders of State Bar Sections
and affiliate bar associations

- about leadership tools and op-
portunltles and to promote collaboration and the
sharing of ideas. The keynote speaker was a dy-
namic consultant whose focus was on engaging
and expanding organization membership. | felt
very energized by her words.

The Probate & Estate Planning Section is one
of the Bar’s largest and most active Sections.
How has this happened? Members of our Sec-
tion are engaged in a very personal area of prac-
tice. Relationships are important, not only to our
clients, but our practitioners as well. When we
invest in relationships, they become stronger. |
believe that personal relationships have served
to build an energetic Section.

The June keynote speaker stressed the im-
portance of connecting Section leadership with
Section members and Section members with
one another. She noted, as we can readily ob-
serve, that how people interact has changed
dramatically over the past half century, and even
more dramatically in the past decade. We don't
even have to leave the comfort of our pajamas to
“chat,” attend a seminar or discuss a resolution
to a problem with multiple parties.

While | was all but ready to reject this notion
that it is not necessary to leave the house or
one’s pajamas to truly connect with people, per-
haps a bit vexed by the fact that | have had some
very challenging travels to Lansing for Section
meetings, | realized that there are many ways in
which Section members can and do interact with
one another to build relationships and make an
impact as it relates to their professional work and

our Section work.

Some of our Section’s tremendous commit-
tee work is performed via conference call and
email. | was reminded of the impact of our com-
mittee members while working recently on a leg-
islative issue of great importance to our mem-
bership and the general public - fiduciary access
to digital assets. A Section committee member
whom | have never personally met wrote and
delivered eloquent testimony on this particu-
lar piece of legislation to which he has invested
great time and energy. Many of you have assist-
ed (or have been assisted by) your fellow practi-
tioners via our Section’s online communities and
listserv. Perhaps you have mentored a new at-
torney. This kind of dedication and commitment
builds personal relationships that make our Sec-
tion strong.

This is not to say that “live” personal encoun-
ters are not important. There continues to be
great benefit to them. | welcome the opportunity
to see you at a monthly Section meeting in Lan-
sing. | admit that initially, | was reluctant to give
up several Saturday mornings each year to at-
tend Section meetings. But, each time | attend,
| receive an invaluable education from my col-
leagues, surpassed only by the friendly and en-
joyable interactions that can only be achieved in
person.

I look forward to serving you this year.
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Sebastian V. Grassi, Jr. Receives the Michael W. Irish Award
By Nancy L. Little

The Michael W. Irish Award
was created by the Council of
the Probate and Estate Plan-
ning Section for the purpose
of honoring a practitioner,
based on the recommen-
dations of his or her peers,
whose contributions to the
Probate and Estate Planning
Section of the State Bar of
Michigan, and whose service to his or her com-
munity, reflect the high standards of profession-
alism and selflessness exemplified by the late
Michael W. Irish.

Since its creation in 1995, sixteen practitio-
ners have been honored with the Michael W.
Irish Award. This year, that award was presented
to Sebastian V. Grassi, Jr., of Troy. Before a cat-
astrophic back injury ended his career, Sebas-
tian was a tireless volunteer for our Section. He
is also a devoted family man to wife Elizabeth,
and his children Laura, Stephen, and Carolyn,
active in his faith community, and a good friend
to all. We all miss Sebastian’s presence, as well
as his many contributions, at various Council
and practice-related functions.

| have known Sebastian for many years, and |
have worked closely with him on many projects.
Sebastian is a modest person, and when | finally
reviewed his full resume, | was amazed at the
full depth and breadth of his accomplishments.

Sebastian graduated from Lehigh University
in 1976, and obtained his J.D. in 1979 at the Uni-
versity of Detroit-Mercy School of Law, where he
served as a member of the School's Law Re-
view. After graduation, Sebastian began a long
and distinguished career, practicing in the areas
of estate planning, trust and estate administra-
tion, closely held businesses and related real es-
tate matters, and complex tax issues.

Sebastian also embarked on a prodigious ca-
reer as an author, speaker, and source of advice

and support for other practitioners, all the while
maintaining a busy legal practice. He once told
me his goal was to “publish 50 by 50"—50 books
or scholarly articles by the age of 50 years. Se-
bastian far exceeded that goal; at last count, the
total was nearing 120 articles. Many of us won-
dered when (and if) Sebastian ever slept! Jeff
Kirkey of ICLE describes Sebastian as “ICLE’s
best friend” for his many contributions to ICLE’s
continuing education programs, and he was al-
ways a reliable go-to author when we needed ar-
ticles for the Probate & Estate Planning Journal.

Many of our law libraries include books Se-
bastian published for ALI/ABA, such as A Practi-
cal Guide to Drafting Irrevocable Life Insurance
Trusts (with Sample Forms and Checklists), A
Practical Guide to Drafting Marital Deduction
Trusts (with Sample Forms and Checklists), and
A Practical Guide for a Family with a Special
Needs Child. On several occasions, Sebastian
was awarded the American Bar Association’s
Probate & Trust Excellence in Writing Award. Se-
bastian also authored works for Matthew Bend-
er/Lexis-Nexis, CCH Tax and Accounting, the
American Bar Association’s Probate & Property
Journal, the State Bar of Michigan's Probate &
Estate Planning Journal, Tax Management’s Es-
tates, Gift and Trusts Journal, The Practical Tax
Lawyer, and many others. His works also have
been cited numerous times in national publica-
tions.

In addition to writing, Sebastian frequently
taught and lectured on estate planning, estate
and trust administration, and tax matters. He
was a guest lecturer at the University of Michi-
gan Law School on numerous occasions. He
also lectured at the Electronics Industry Man-
agement College of Beijing, China, and at over
40 continuing legal education programs with the
ABA, the Heckerling Institute, ACTEC, ICLE,
and several state and local bar associations.

In the midst of his family life, busy practice,
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and his teaching and writing, Sebastian also
served on the Council of the Probate and Estate
Planning Section of the State Bar of Michigan,
as well as several of its committees: Uniformi-
ty of Practice, Education and Advocacy Servic-
es for Section Members, Journal, Transfer Tax,
Specialization and Certification, Rule Against
Perpetuities, Advising the Fiduciary, Insurance
Interest, Real Property Tax Issues and the Mich-
igan Trust Code. He also served on advisory
boards for ALI-ABA Continuing Legal Education
and ICLE.

Despite his many accomplishments, Sebas-
tian has never been too busy to take a call—from
any member of the Bar—to patiently answer
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questions, provide advice, or act as a sounding
board.

With characteristic modesty, Sebastian re-
sponded to his selection for the Michael W. Irish
Award by stating, “I am most honored and hum-
bled to have received such a prestigious award.
My most heartfelt thanks to the Michigan Pro-
bate Council for bestowing the award on me.”
Sebastian, our most heartfelt thanks to you for
your generous spirit, for all you have done for
the Section, for your commitment to the estate
planning practice in general, and most of all for
your friendship. The Michael W. Irish Award is an
honor that is truly well deserved by you.

Nancy Little, Sebastian Grassi, and George Gregory
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Hey, What's the Big Idea?! Why Estate Planners Need to Understand
the Basics of Intellectual Property

By Hope Shovein and Katie Lynwood

People who have big ideas are intriguing.
How did they come up with it? Was it prompted
by their need for something? For example, Sara
Blakely created a woman’s favorite invention—
SPANX®—when she could not find the right gar-
ment to wear under her clothes to make her look
slimmer. Mark Zuckerberg, co-founder of FACE-
BOOK®, created an international phenomenon
in his Harvard dorm room that now allows people
to communicate, market, and network. It had its
first public offering in 2012.

How do these ideas affect estate planners?
Does your client have intellectual property (IP)—
such as copyright, trade secrets, patents, or
trademarks—to protect? Understanding how to
transfer IP rights can be just as important as un-
derstanding how to obtain the initial IP rights.

IP rights are intangible rights to an idea or the
expression of an idea. They are a form of prop-
erty and are important to consider in estate plan-
ning. The goal of this article is to briefly explain
the most common forms of IP, and how each is
transferred during the client’s lifetime or at death.

Copyright

A copyright protects the expression of an orig-
inal idea or thought, but not the idea itself. The
right is created the moment the expression is
fixed in a tangible medium (for example, when
a painting is painted). The copyright owner also
has the exclusive rights to copy the work, pre-
pare derivative works, distribute copies of the
works, and perform or display the work publicly
or through digital audio transmission. Some ex-
amples of works that may be protected via copy-
right are books, software, music, plays, movies,
paintings/art, architecture, choreography, and
other composition art.

The creator/owner may register their owner-
ship with the U.S. Copyright Office. Registration
is not required, but it does provide certain addi-

tional rights and is a prerequisite to bring a copy-
right infringement claim in federal court.

The duration of copyright protection can de-
pend on several factors. In short, for works cre-
ated on or after January 1, 1978, the Copyright
Act automatically protects a work from the mo-
ment that it is created and fixed in a tangible me-
dium of expression, and it gives it a term lasting
for the author’s life plus an additional 70 years.

Patents

Patents protect new, useful, and nonobvious
inventions. A patent is a property right granted by
the U.S. government to an inventor “to exclude
others from making, using, offering for sale,
or selling the invention throughout the United
States or importing the invention into the United
States” for a limited time in exchange for pub-
lic disclosure of the invention when the patent is
granted. In order to obtain a patent, the inventors
must file an application with the U.S. Patent Of-
fice. The Patent Office then examines the appli-
cation ,and, if it finds that the invention meets all
of the requirements for patentability, it will grant
a patent.

The two most common types of patents are
utility patents and design patents. A utility patent
protects an invention that performs a new and
useful function, or an improvement to an existing
process, and protection exists for 20 years from
the application filing date. A design patent pro-
tects a new, original, and ornamental design of
something (as opposed to the functional design),
and it exists for 14 years from the issue date.

Patents are not renewable. Once they expire,
the underlying invention falls into the public do-
main.

Trademarks

A trademark is a word, name, symbol, or de-
sign that identifies the source of a product or ser-
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vice, so that the source is readily identifiable for
consumers. Trademark rights are established as
soon as the trademark is used in connection with
the sale of goods or services, and they exist so
long as the trademark is in continuous use.

Federal registration of a trademark provides
public notice of a claim of ownership in a mark
(the ® symbol may only be used in connection
with federally registered marks), opportunity to
obtain enhanced damages in litigation, the legal
presumption of ownership, nationwide rights on
or in connection with the goods or services iden-
tified in the registration, and can often form a ba-
sis for registration in foreign countries. Federal
registrations must be renewed every ten years
and require a showing of continued use of the
mark in commerce.

Estate Planning Considerations

These types of intellectual property—copy-
rights, patents and trademarks—can be owned
by individuals, groups of individuals, or various
types of entities. If your client owns IP, they will
need to decide who will have the authority and
ownership over their IP, and whether the transfer
should occur during their lifetime (which could
have tax consequences) or at death. If rights
are transferred following your client’s death, they
may be transferred via a will or trust agreement,
through intestate succession laws, or other writ-
ten documents prepared before death.

Wills, Trusts, and Powers of Attorney

If the client dies without a will (“intestate”), the
state intestate succession laws will decide how
the client’'s property—including IP—is distribut-
ed and who has priority over its management.
Intestate succession may produce undesirable
results.

If owned by an individual, the client should de-
termine who will own the IP rights on death and
include distribution provisions in their will and/
or trust. Although most wills contain bequests of
“tangible personal property,” that language may
not transfer IP rights, leaving IP rights in the cli-
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ent’s “residuary estate” to be divided among ben-
eficiaries according to the general instructions for
asset distribution in estate planning documents.
Obviously, this can lead to unintended results.

Although all potential issues cannot be ad-
dressed here, several deserve special attention.
In general, having a sole owner of IP is the pre-
ferred route. How multiple owners interact can
create complications, often negative. This may
be avoided during estate planning by creating
an entity that will hold the rights to the benefit of
multiple individuals/rights holders.

Further, special language must often be used
to avoid invalidating or weakening IP rights. For
example, a trademark cannot be distributed as
a “naked” asset. It must always be transferred
with the good will residing in the trademark. Also,
the bequest may also include the right to sue for
damages before the transfer.

Such language can be very specific, transfer-
ring some or all IP rights to one or more benefi-
ciaries in a manner that the client prefers. Per-
haps the most important thing is that the deci-
sion is made in advance, by the client, not the
courts.

In addition to identifying who will own the IP
in the client’s estate or trust, the client’s decision
regarding management of the IP should be in-
cluded in the general durable power of attorney,
will, and trust. The client may want to name a
separate fiduciary to handle the IP. For exam-
ple, if the client owns a copyright to their book
of research on behavioral psychology, the client
may decide to name a certain individual in the
client’s trust to act as the trustee over the copy-
right. The individual the client selects will prob-
ably be someone they work with in their field of
psychology because this person will understand
the importance of the information along with the
subject matter. The client would then name an-
other individual or corporate fiduciary to act as
the trustee over all other assets in their trust.

Lifetime Transfers

The client may have various reasons for
choosing to transfer IP rights during his or her
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lifetime, as opposed to including it in an estate
plan. Should the client choose to transfer rights
during his or her lifetime, it is important that any
name changes or assignments are recorded
with the U.S. Patent and Trademark Office or the
Copyright Office so that the chain-of-title is cur-
rent should there be any issues on your client’s
death.

IP rights are typically transferred via formal
assignments from one individual or entity to an-
other. For example, consider how real estate
is transferred. In order to transfer real estate,
a deed must be signed and recorded with the
county register of deeds.

Other Planning Issues

The value of the IP should also be consid-
ered when analyzing IP from an estate planning
perspective. It could be that the IP is valuable
enough to affect the client’'s federal estate tax
exemption amount. If the client has a high-val-
ued IP, they should have it appraised to ensure
that it will not cause future estate tax. In addition,
if the IP is transferred as a gift during the client’s
lifetime, consider whether it qualifies for the an-
nual gift tax exclusion.

The U.S. Patent and Trademark Office has
special procedures that must be followed if the
inventor dies before filing a patent application or
during the prosecution process. These proce-
dures generally require a legal representative to
execute documents that would normally be exe-
cuted by the deceased inventor. It is advisable to
consult a patent attorney about the proper pro-
cedures to follow should this situation arise.

Another issue to consider in estate planning:
in some cases, the Copyright Act provides the
author the power to terminate a transferred copy-
right at a future date. If the author is deceased,
then the author’s surviving spouse, children,
grandchildren, or personal representative may
have a nonassignable, nonwaivable right to ter-
minate most transfers and licenses granted by
the author during a certain time frame.
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Conclusion

IP rights can be very valuable and may com-
prise a large portion of your client’s total estate.
Proper estate planning is necessary so that rights
pass as the client intends. If you are creating an
estate plan for a client, or assisting a client with
administering an estate or trust that includes IP,
you should consult an experienced IP attorney to
determine the rights involved, ownership, value,
and how rights may be transferred.




Winter 2014
Copyright Patent Trademark
What does it The expression | A new, useful and A word, phrase, symbol
protect? of an idea. nonobvious invention. | or design, or a

combination thereof, that
acts as a source
designation for goods
and/or services.

How are rights

The work must

Filing an application

Rights are created when

created after
1/1/1978, the
copyright lasts
for the life of the
author plus 70
years. For
“works made for
hire,” the
copyright lasts
for ninety-five
years from their
first publication,
or 120 years
from their
creation,
whichever term
expires first.

on or after 6/8/1995:
Utility patent —
protection for 20
years from
application filing date,
subject to payment of
maintenance fees;
Design patent —
protection for 14
years from issue
date.

obtained? be fixed in a with the U.S. Patent | the trademark is used in
tangible and Trademark connection with the sale
medium of Office. of goods and services.
expression. Additional rights can be
Additional rights conferred by federal
are granted by and/or state registration.
federal
registration.

Term For works For applications filed | Rights exist so long as

the trademark is in
continuous use. Federal
registrations must be
periodically maintained —
A “Declaration of Use”
must be filed between the
fifth and sixth year
following registration. A
combined “Declaration of
Use and Application for
Renewal” must be filed
between the ninth and
tenth year after
registration, and every 10
years thereafter.
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Hope Shovein is a Senior At-
torney at Southfield-based
Brooks Kushman P.C., where
her practice focuses on the
procurement and enforce-
ment of trademark rights.
Hope serves on the State Bar
of Michigan Board of Com-

missioners, is the Chair of the
SBM Young Lawyers Section, and sits on the
council for the SBM IP Section. She is also a
member of the Enforcement Committee of the
International Trademark Association. She was
listed as a “Michigan Super Lawyer” for Intel-
lectual Property in 2013 and 2014 and named
a Michigan Super Lawyers Rising Star in 2011
and 2012. She was also named a Top Lawyer by
DBusiness Magazine for 2011-2014 and an Up
& Coming Lawyer by Michigan Lawyers Weekly
in 2010. She speaks and publishes regularly on
IP-related topics.

Katie Lynwood is an attorney
with Bernick, Radner & Ouel-
lette, PC in Lansing. She prac-
tices estate planning, probate
and trust administration, pro-
bate litigation, Medicaid plan-
ning and elder law. She is li-
censed to practice in both
Michigan and Florida. Katie is
a frequent speaker and author on topics relat-
ed to Medicaid planning, elder law, probate and
estate planning. She is a past President of the
Greater Lansing Estate Planning Council and
serves on the Institute for Continuing Legal Edu-
cation Young Lawyers Advisory Board. In 2013
she received the Ingham County Bar Association
Young Lawyers Section Top 5 Under 35 Award,
the Michigan Lawyers Weekly Up & Coming
Award; and in 2013 and 2014 was named a
Michigan Super Lawyers Rising Star in the ar-
eas of Estate Planning and Probate. In Septem-
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ber 2014 Katie was chosen as one of the Lan-
sing Chamber of Commerce’s “10 Over the Next
Ten” by the Lansing Chamber of Commerce, an
award that recognizes the Lansing region’s top
young professionals who are anticipated to con-
tribute significantly to the community in the next
ten years.
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A Newly Revised Post Perpetuities Reform RAP Applicability Flowchart for
Property Subject to Michigan Law*

James P. Spica

Editor’s synopsis: Having developed an earli-
er version of the perpetuities flowchart that com-
poses Part V of this Article to acquaint readers
with perpetuities reform in Michigan, the author
has taken the occasion of updating the flowchart
(to reflect recent changes in Michigan law con-
cerning “trust decanting”) to preface the flow-
chart with two primers that will be of general in-
terest to practitioners dealing with either state-
law perpetuities reform or federal tax aspects of
perpetuities rules. The first primer, composing
Part Il of the Article, is on the common law and
uniform statutory rules against perpetuities. The
second primer, composing Part Il of the Article,
is on federal tax aspects of the common law rule,
the uniform statutory rule, and the regulatory
rule against perpetuities invented by the United
States Treasury for purposes of the generation-
skipping transfer tax effective date regulations.

Introduction

An earlier version of the perpetuities flowchart
in Part V of this Article was published in 2010 as
an appendix to an article about exercises of spe-
cial powers of appointment over tax advantaged
trusts in the atmosphere of perpetuities reform.*
The flowchart was updated in 2011 (by the ad-
dition of question, or stimulus, 4)? to reflect the
enactment of Michigan 2011 Public Acts Num-
bers 11 and 12, the confluence of which made
Michigan’s Personal Property Trust Perpetuities
Act of 2008* (PPTPA) more instructive for those
wielding special powers of appointment over
personal property held in trusts “grandfathered”
from federal generation-skipping transfer (GST)
tax under the United States Department of the
Treasury’s GST tax effective date regulations.®

The flowchart is newly updated in this Article
(by the addition of stimuli 10 through 12) to re-
flect the enactment of Michigan Public Act 484

of 2012,* amending PPTPA to bolster that stat-
ute’s anti-Delaware-tax-trap provision in light of
the possibility that when a trust is created by the
exercise of a nonfiduciary special power of ap-
pointment, a “decanting” power in the appoint-
ive trustee might be viewed as a “second power”
for purposes of the so-called Delaware tax trap.’
Occasion is taken here to preface the flowchart
with two primers in light of which, it is hoped,
distinctions drawn in the flowchart will be more
intelligible to readers not already familiar with
the rule against perpetuities (RAP) and its re-
fractions through state-law statutory reform and
federal transfer taxation. The first primer, com-
posing Part Il of the Article, is on the common
law RAP and the uniform statutory rule against
perpetuities (USRAP), both of which preceded
the reign of PPTPA in Michigan, and the latter of
which PPTPA overlies. The second primer, com-
posing Part Il of the Article, is on the federal tax
aspects of the common law RAP, the USRAP,
and the regulatory RAP invented by the United
States Treasury for purposes of the GST tax ef-
fective date regulations.

A Primer on the Rule Against Perpetuities
The Common Law Rule

Scope

The standard, one-sentence formulation of
the common law RAP, namely John Chipman
Gray’s,® slurs over two important points. Gray
says, “No interest [legal or equitable, in realty
or personalty] is good, unless it must vest, if at
all, not later than twenty-one years after some
life in being at the creation of the interest.” This
formulation fails to indicate (1) that the RAP ap-
plies to powers of appointment® (which are not
classically regarded as property)'* and (2) that
the rule’s application to future interests is only
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to transferred future interests—the common law
rule has no application to retained future inter-
ests, that is, to reversions, possibilities of revert-
er, and rights of entry.*? (As to reversions and
possibilities of reverter, the conceptual rationale
for the RAP’s inapplicability is simply that such
interests are always vested.®® As to rights of en-
try, the conceptual rationale is more fugitive, but
the result is no less certain.?)

It is important to note that though the RAP
applies to beneficial interests in trusts, that is,
to equitable as well as transferred legal inter-
ests in realty or personalty,’® and to powers of
appointment, the rule does not apply to trusts
themselves: trusts are legal relations in respect
of (or with relation to) property, but they are not
themselves property (legal or equitable);** and
trusts may involve fiduciary powers of appoint-
ment, but they are not themselves powers of ap-
pointment.” So, the control over the duration of
trusts that the RAP exercises (when it applies) is
indirect:*® what the rule directly requires is only
that there be, at some point during the perpetuit-
ies testing period, a finite set of determined and
identified beneficiaries who collectively hold the
totality of equitable interests in the res.'® In Eng-
land, at that point, the inclusive set of those ben-
eficiaries can compel the trust’s termination.?°
In the United States, the inclusive set of those
beneficiaries may be made to wait if the settlor’s
“material purposes” entail the trust’'s “indestruc-
tibility,” but the beneficiaries cannot be made to
wait longer than the perpetuities testing period.?
Thus, the medium of the RAP’s control over the
duration of whole trusts (as opposed to discrete
equitable interests and powers of appointment
over trust assets) is a rule allowing early termi-
nation (at some point) at the unanimous instance
of the beneficiaries.

Paradigms of Compliance
and Contravention

As a simple model of compliance with the
RAP, suppose:
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Example |

T transfers assets in trust “income to A for life,
on A’s death to A’s children for their lives, then
principal to B.” At the time of the transfer, A has
no children, and B is living.

At common law,?? A’s “particular estate”?® and
B’s remainder are both vested upon creation
and so are unoffending.?® (Those are the results
at common law: it is important to note the poten-
tial effect of anti-lapse legislation on the analy-
sis of B’s remainder as vested upon creation.)®
The remainder to A’s children, though obviously
not vested (since A has no children at the time
of the transfer), is nevertheless valid under the
RAP because the class of A’s children will be
determined (according to the common law con-
ception of what is possible in the way of posthu-
mous birth), at the latest, on the expiration of a
period of actual gestation beginning on the date
of A’s death.?’

As a simple model of contravention of the
RAP, suppose:

Example Il

T transfers assets in trust “income to A for life,
on A’s death to A’s children for their lives, then
principal to A’s living descendants.” A has no
children at the time of the transfer.

A’s income interest and the remainder to A’s
children (if A should have children) are both valid
for the reasons given above (apropos of Exam-
ple 1).22 But in light of the possibility that the sur-
vivor of A’s children will have been born after the
date of transfer and will live beyond twenty-one
years (plus gestation) from the death of A, the
remainder to A’s remoter descendants is void ab
initio at common law.?®

Reversions (Reprise) and Resulting Trusts

We can deduce the RAP’s inapplicability to
reversions (discussed above®®) by altering our
“model of contravention of the RAP™! so that the
interests created by T are legal interests rath-
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er than equitable ones. If we then ask what will
happen, at common law, on the death of the sur-
vivor of A’s children (or on A’s death if A has no
children), the undoubted answer, namely that T
has an implied reversion,® implies a proof: by
hypothesis, T’'s reversion may become posses-
sory sometime later than the end of the perpe-
tuities testing period; therefore, to play its role
as presumptive substitute for an interest that is
invalid ab initio, the reversion must be vested in
interest as of the time of T's transfer. The same
model as originally stated, that is, with hypothe-
sized equitable interests rather than legal ones,
yields an analogous proof of the RAP’s inappli-
cability to so-called “resulting trusts,” which are
the equitable analogues of implied legal rever-
sions.®

Creatures of Statute

The Uniform Statutory Rule

In many states, the common law RAP is sup-
planted by the USRAP. The USRAP sets out two
alternative tests for validity, one to be satisfied,
if at all, at the time a contingent future interest
is transferred or a power of appointment is cre-
ated, and one to be satisfied, if necessary, any-
time within ninety years thereafter.>* Adoption of
the USRAP displaces the common law RAP in
the adopting jurisdiction.*® The common law per-
petuities testing period is still relevant under the
USRAP, for an interest that must vest, if at all,
within that period is, for that reason, valid under
the USRAP.%¢ But an interest that may vest be-
yond the common law period is not invalid under
the USRAP until the relevant “wait-and-see” pe-
riod elapses, a result that flatly contradicts the
common law RAP. Thus, one should not confuse
the continued relevance of the common law test-
ing period under the USRAP with continued ap-
plication of the common law RAP itself: the US-
RAP makes use of the former while displacing
the latter.

We can illustrate the USRAP’s wait-and-see
approach by returning to our “model of contra-

MICHIGAN PROBATE & ESTATE PLANNING

vention of the RAP.”¥” Again, suppose T trans-
fers assets in trust “income to A for life, on A’s
death to A’s children for their lives, then princi-
pal to A’s living descendants.” Though the re-
mainder to A’'s descendants is not sure to vest,
if at all, within the common law testing period,*®
it could vest within ninety years from the date of
the transfer, and if it does, it will be valid under
the USRAP. If that remainder does not vest with-
in the wait-and-see period, the statute mandates
that “[u]pon the petition of an interested person,
a court shall reform a disposition in the manner
that most closely approximates [T’s] manifested
plan of distribution that is within the [wait-and-
see period].”°

As to application only to transferred future
interests, although the USRAP nominally ap-
plies to any “nonvested property interest,” which
would not exclude rights of entry, the USRAP
specifically excludes any property “that was not
subject to the common-law rule against perpetu-
ities.” Again, the common law rule has no ap-
plication to any retained future interest, including
a right of entry.*

RAP-Like Rules Affecting Retained Future
Interests

Several states regulate the duration of re-
tained future interests by means of separate
statutes.*> Under Michigan’s Possibilities of Re-
verter and Rights of Entry Act of 1968, for exam-
ple, a retained future interest in, or power over,
reality that, by its terms, becomes possessory or
exercisable on a specified contingency is made
unenforceable, by the statute, after thirty years
unless the specified contingency must obtain, if
at all, within “the period of the rule against per-
petuities” (or the property subject to the retained
interest or power is held for public, education-
al, religious, or charitable purposes).® It is not
clear whether the statute’s reference to “the pe-
riod of the rule against perpetuities” is meant to
peg the common law testing period (of a life in
being plus twenty-one years) or, alternatively, to
import whatever period, if any, would constrain
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the vesting of a transferred future interest in the
same reality as of the time the regulated rever-
sion, possibility of reverter, or right of entry is re-
tained. In any case, the statute’s effect on the
regulated interest or power is more closely anal-
ogous to that of the USRAP (on transferred inter-
ests or powers) than to that of the common law
RAP: if the contingency in question is not certain
to occur, if at all, within the relevant perpetuities
period, the retained interest or power is never-
theless enforceable within a thirty-year wait-and-
see period.

Rules Against Suspension of Absolute
Ownership or the Power of Alienation

The postponement of vesting is the concep-
tual province of all forms of RAP, whereas sus-
pension of absolute ownership or the power of
alienation is the province of a conceptually dis-
tinct group of rules.* Vesting is irrelevant to rules
against suspension of absolute ownership or the
power of alienation, under which a suspension
occurs when there is no person or group of per-
sons living who can convey absolute ownership
of the property in question (as when trust princi-
pal is directed to someone yet unknown or un-
born).** These rules are violated when such a
suspension may last longer than the length of
time allowable under statute, a period often simi-
lar to the common law RAP’s testing period of a
life in being plus twenty-one years.*®

We can demonstrate the independence of the
rule against suspension of the power of alien-
ation from the common law RAP by adding to
our “model of compliance with the RAP™’ that
the trustee is prohibited by the terms of the trust
from selling the trust assets and that the trust in
guestion is a “spendthrift” trust. In that case, in
light of the possibility that the survivor of A’s chil-
dren will have been born after the date of trans-
fer and will live beyond twenty-one years (plus
gestation) from the death of A, given that mean-
while, neither the trustee nor the inclusive set of
beneficiaries can convey ownership of the trust
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assets, the remainder to A’s children may be
void ab initio in a jurisdiction with a rule against
suspension of the power of alienation. * And this
is true notwithstanding that the remainder to A’s
children is valid under the common law RAP.#°
The common law RAP was partly superseded
in Michigan from 1847 to 1949 by statutory pro-
visions limiting suspension of the power of alien-
ation.®® Those provisions applied only to real
property.®* Later amendments repealed the pro-
visions and restored the applicability of the com-
mon law RAP to real property, “thereby making
uniform the rule as to perpetuities applicable to
real and personal property.”? There was no rule
against suspension of absolute ownership or the
power of alienation at common law®**—though, of
course, in saying this, we must be careful to dis-
tinguish the rule against suspension of the pow-
er of alienation from prohibitions against direct
restraints on alienation that the law makes inef-
fective per se, without regard to their duration.>

Rule Against Accumulation of Income

Although its durational limit is that of the com-
mon law RAP testing period, the rule against ac-
cumulation of income is a common law rule inde-
pendent of the RAP and is recognized as such
in the United States.> We can demonstrate the
rule against accumulation and its independence
from the RAP by adding to our “model of com-
pliance with the RAP™® that by the terms of the
trust, income payments to A’s children are en-
tirely discretionary for twenty-one years after A’s
death, income thereafter to be accumulated until
the death of the survivor of A’s children.>” In light
of the possibility that the survivor of A’s children
will have been born after the date of transfer and
will live beyond twenty-one years (plus gesta-
tion) from the death of A and that income may
be accumulated over the duration, the directed
accumulation beginning twenty-one years after
A’s death may be void in a jurisdiction that rec-
ognizes the common law rule against accumula-
tion of income.%® This is true notwithstanding that
the remainder to A’s children is valid under the
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common law RAP.5°

Thus, in a jurisdiction that has enacted RAP
reform, the reform’s effect on the rule against
accumulation of income may be an interesting
guestion—if the reform legislation does not ex-
pressly refer to the rule against accumulation
(and there is not authoritative case law in the ju-
risdiction that mistakenly identifies that rule with
the RAP). The best reform statutes specifically
refer to the rule against accumulation.®®

Applications of the RAP to Powers
of Appointment

As already noted, the common law RAP ap-
plies to powers of appointment as well as to
transferred future interests,®* and this is true too
of the USRAP.°> As applied to a power of ap-
pointment, the rule concerns both the validity of
the power itself and the validity of interests (and
powers of appointment) created by exercise of
the power.%3

Fiduciary and Nonfiduciary Powers
of Appointment

A trustee’s discretionary power to distribute
trust assets, if it is discretion to decide wheth-
er to make certain trust distributions or not, is a
special power of appointment within the mean-
ing of most states’ powers of appointment laws®
and is so classified by the Restatement (Sec-
ond) of Property: Donative Transfers (Restate-
ment (Second)) and the Restatement (Third) of
Property: Wills and Other Donative Transfers
(Restatement (Third)).®® This is textbook knowl-
edge on the classification of special powers of
appointment.

To be absolutely accurate, we should point out

that a power of appointment may be created in a

trustee, a beneficiary of a trust, a person with a

legal interest not held in trust, or in a person who

has no other interest in the property. . . . A trust-
ee who has discretion to pay income or principal
to a named beneficiary, or discretion to spray

income among a group of beneficiaries, has a

special power of appointment.®®
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Validity of the Power ltself is Patent When a
Nonfiduciary Power of Appointment Is
Created in a Living Person

Whenever a nonfiduciary power of appoint-
ment is created in a person living at the time of
the power’s creation, we know that that power
must be exercised (and for so-called “nonimper-
ative” powers, we must add, if at all) within twen-
ty-one years of the death of a life in being at the
time the power was created, namely the life of
the power holder herself, for a power of appoint-
ment is not transmissible.®” Therefore, the power
of appointment must be exercised, if at all, by
the “donee” of the power (or, in the case of so-
called “imperative” powers or “powers in trust,”
by a court in default of the donee’s exercise).%®

Paradigmatic Invalidity of the Power Itself

We can illustrate invalidity of a power of ap-
pointment itself by adding to our “model of com-
pliance with the RAP"° that T grants “the survi-
vor of A’s children” a power to appoint the assets
of the trust among A’s remoter descendants, and
that B’s remainder is “in default” of exercise of
the power. In that case, in light of the possibility
that the penultimate survivor of A’s children will
have been born after the date of transfer and will
live beyond twenty-one years (plus gestation)
from the death of A, the power of appointment
is too remote under the common law rule: to be
valid, the power must be sure to become exer-
cisable, if at all, within the perpetuities testing
period and, furthermore, because it is a special
power, the power hypothesized here must be ex-
ercisable only within that period.” (Note that at
common law, the existence of a valid power of
appointment by which B’s remainder in default
might be destroyed would not render B’s remain-
der contingent,’* and, therefore, the invalidity of
the power in our example here merely removes
a threat of divestment from B’s vested interest.’?)

Validity of Interests Created by Exercise of a
Power of Appointment

At common law, in the case of any power of
appointment other than a presently exercisable
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general power,” the maximum period for which
exercise of the power can postpone vesting of
a future interest is measured from the time the
power is created; in the case of a presently ex-
ercisable general power, the period is measured
from the time the power is exercised.” This fea-
ture of the common law is unaffected by adop-
tion of the USRAP. Thus, for example, if H has
a power of appointment over reality subject to
Michigan law, interests created by H’s exercise
of the power will be subject to Michigan’s US-
RAP,” but the relevant testing period, that is, the
common law period or the ninety-year wait-and-
see period,’® will be measured either from the
time H exercises the power or from the time the
power was created, depending on whether the
power is a presently exercisable general power
or is otherwise.”

The State of Delaware is peculiar in applying
the date-of-exercise convention, which the com-
mon law applies only to the exercise of a pres-
ently exercisable general power, to the exercise
of any power of appointment: under Delaware
statutory law, the period for which exercise of
a testamentary general or special power of ap-
pointment can postpone vesting of a future inter-
est is measured from the time the power is exer-
cised, not from the time the power was created.”

Saving Clauses

A RAP “saving clause” is a provision in a trust
(or other governing instrument) that forces inter-
ests either to vest or terminate within the rele-
vant perpetuities testing period, thereby prevent-
ing affected interests from violating the RAP. If a
saving clause stipulates what the drafter takes
to be the relevant testing period, the clause may
have application regardless of whether any RAP
is actually implicated at the time of the saving
clause’s application. A trust provision, for in-
stance, that simply vests, in the trust’s then-cur-
rent discretionary distributees, all nonvested in-
terests “twenty-one years after the death of the
survivor of [certain people] living at the time of
the trust’s creation” is liable to have that effect
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regardless of whether any form of RAP is (or
need be) applicable at the time the provision op-
erates.

Therefore, it is important to note, apropos of
perpetuities reform in general, and for purposes
of the flowchart in Part V of this Article in par-
ticular, that saving clauses vest or terminate in-
terests; they do not invalidate them. To say that
in a given jurisdiction (post perpetuities reform)
the RAP is irrelevant to a given interest’s validity
says nothing about whether the interest is liable
to be convulsed by the effect of a saving clause
in the trust (or other governing) instrument.

It is also important to remember that the ob-
ject of a saving clause that forces vesting—as
opposed to terminating nonvested interests—is
vesting; and vesting in possession is just one
(and not necessarily the most advantageous)
form of vesting.” If the longevity of tax advan-
tages, like a GST tax exemption, is at stake, for
instance, a saving distribution of trust principal
to the then-current discretionary distributee may
be suboptimal. A discretionary, fiduciary power
to create a presently exercisable general power
of appointment in that distributee’s descendants
may yield a far better result given the actuari-
ally expected order of deaths. The point is that
the granting of a presently exercisable general
power of appointment is as good as a trust dis-
tribution for purposes of vesting: a presently ex-
ercisable general power of appointment vests all
interests subject to the power in the power hold-
er, for “a general power of appointment presently
exercisable is, for perpetuities purposes, treated
as absolute ownership in the donee [of the pow-
er].”&

The Alternative Contingencies Doctrine

Under the alternative contingencies doctrine,
part of the common law RAP, a transfer under
a later-of-two-events provision is made on two
separate conditions for perpetuities purposes,
and each of the conditions is evaluated sepa-
rately.8* This is of special importance for some
GST tax planning purposes in jurisdictions that
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have adopted the USRAP, for the alternative
contingencies doctrine is expressly incorporated
in the uniform act®? and, as discussed below, it
can cause problems under the Treasury’'s GST
tax effective date regulations.®

A Primer on Tax Aspects of the Rule Against
Perpetuities

The Delaware Tax Trap

“Delaware tax trap” (Trap) is the colloquial
name for Internal Revenue Code (Code) section
2041(a)(3) and its gift tax counterpart, Code sec-
tion 2514(d), which provide that assets subject
to a power of appointment (first power) are in-
cluded in the power holder’'s (H's) transfer tax
base (gift tax base or gross estate depending on
whether the triggering exercise of the power is
effectively testamentary) to the extent H exercis-
es the power by creating another power (over
the assets in question) that “under the applica-
ble local law can be validly exercised so as to
postpone the vesting of [interests in the assets],
or suspend the absolute ownership or power of
alienation of such [assets], for a period ascer-
tainable without regard to the date of creation of
the first power.”8

Though the Code is not explicit on the point,
legislative history indicates that the Trap was not
intended to apply to purely fiduciary powers of
appointment, a trustee’s discretionary power to
invade principal, for example.® And though the
Trap refers to postponement of vesting and sus-
pension of absolute ownership or the power of
alienation in the disjunctive, it has been inter-
preted so that the Trap is sprung (that is, causes
inclusion in the relevant transfer tax base) only
if under the applicable local law both the period
during which vesting may be postponed by ex-
ercise of the second power of appointment (the
power created by H’'s exercise of the first pow-
er) and the period during which absolute own-
ership or the power of alienation may be sus-
pended by exercise of the second power can be
ascertained without regard to the date of the first
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power’s creation.®

So, in a jurisdiction without a RAP, a relation-
back (-to-the-time-of-the-creation-of-the-“first-
power”) rule in conjunction with a rule against
suspension of absolute ownership or the pow-
er of alienation may prevent the Trap from be-
ing sprung (if the instrument creating the second
power—by exercising the first—does not itself
avert the Trap—by effectively placing one of the
relevant limitations on exercise of the second
power).8” And, contrariwise, in a jurisdiction with-
out a rule against suspension of absolute own-
ership or the power of alienation, a relation-back
rule in conjunction with an applicable RAP may
disarm the Trap.®

In a jurisdiction that has a finite perpetuities
testing period®® and no rule against suspension
of absolute ownership or the power of alienation,
what prevents the Trap from springing (when the
instrument of exercise does not itself do that) is,
again, that at common law, in the case of any
power other than a presently exercisable gener-
al power, the maximum period for which exercise
of the power can postpone vesting of a future
interest is measured from the time the power is
created; in the case of a presently exercisable
general power, the period is measured from the
time the power is exercised.®® So, in a jurisdiction
in which that is true (that is, in any common law
jurisdiction with a RAP, excepting Delaware),
inadvertent Trap springing (when it is not sim-
ply caused by ignorance of the Trap) is a matter
of inadvertently creating a presently exercisable
general power of appointment.

On the other hand, in such a jurisdiction, cre-
ating a presently exercisable general power of
appointment can sometimes be beneficial for tax
purposes, as when, for instance, a nonfiduciary
special power holder’s death would otherwise be
a “taxable termination” within the meaning of the
GST tax and the attributable GST tax would be
more than the attributable estate tax under the
Trap.®? In that case, the Trap may be sprung on
purpose—by the power holder’s knowingly cre-
ating a presently exercisable general power.
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The GST Tax Effective Date Regulations®

The Department of Treasury’s Own,
Regulatory RAP

The Treasury’s GST tax effective date regula-
tions generally exempt from GST tax any gener-
ation-skipping transfer under a trust that was ir-
revocable on September 25, 1985 provided that
the trust is not tampered with in any of sever-
al prohibited ways.** One mode of tampering to
which the effective date regulations devote elab-
orate attention involves post-GST-tax-effective-
date exercises of fiduciary and nonfiduciary pow-
ers of appointment over grandfathered trusts.
For purposes of determining the effect of such
exercises on grandfathered status, the Treasury
regulations impose a rule against perpetuities of
their very own, one completely independent of
state law perpetuities rules (Regulatory RAP).
The Regulatory RAP period is twenty-one years
from the death of any life in being at the time
the grandfathered trust became irrevocable—or,
for purposes of some of the regulations, the time
the grandfathered trust was created—(plus ges-
tation),% though in a nod to the USRAP, the reg-
ulations grant that

the exercise of a power of appointment that val-
idly postpones or suspends the vesting, absolute
ownership or power of alienation of an interest in
property for a term of years that will not exceed
90 years (measured from the date the original
trust became irrevocable [or for purposes of
some of the regulations, the time the grandfa-
thered trust was created]) will not be considered
an exercise that postpones or suspends vesting,
absolute ownership, or power of alienation be-
yond the [regulatory] perpetuities period.®®

The Treasury’s Unwillingness to
Wait and See

It is important to notice that the ninety-year
period specified in the Treasury regulations as
the Regulatory RAP alternative to the common
law perpetuities testing period is not a “wait-and-
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see” period. Whereas the USRAP sets out two
alternative tests for validity, one to be satisfied,
if at all, at the time a contingent future interest is
transferred or a power of appointment is created,
and one to be satisfied (if necessary) anytime
within ninety years thereafter,®” the effective date
regulations set out two alternative tests, one or
the other of which must be satisfied at the time of
exercise of a special power of appointment over
assets of a grandfathered trust. Thus, an exer-
cise of a special power may be unoffending un-
der the regulations if either (i) it cannot cause
postponement or suspension of vesting, abso-
lute ownership, or the power of alienation be-
yond twenty-one years from the death of some
life in being at the time the grandfathered trust
became irrevocable—or, in some cases, at the
time of the grandfathered trust’s creation—(plus
gestation) or (ii) it cannot cause postponement
or suspension of vesting, absolute ownership, or
the power of alienation beyond ninety years from
that date.*®

It follows that the exercise of a power so as
to postpone or suspend vesting, absolute own-
ership or the power of alienation for whichever
of the testing periods (the common law period
or ninety years) turns out to be the longer will
satisfy neither of the regulatory tests, for as of
the time of exercise, it is possible (i) that vest-
ing, absolute ownership or the power of alien-
ation will be postponed or suspended for longer
than twenty-one years from the death of some
life in being at the time the grandfathered trust
became irrevocable—or was created—(in case
all of the measuring lives terminate premature-
ly) and (ii) that postponement or suspension will
continue for longer than ninety years from that
date (in case any of the measuring lives demon-
strates pronounced longevity).%

As noted above, however, the alternative con-
tingencies doctrine is expressly incorporated in
the USRAP.1® So, a longer-of-the-two-testing-
periods disposition may be valid in a jurisdiction
that has adopted the uniform statutory rule, not-
withstanding that such a disposition is liable to




Winter 2014

violate the Regulatory RAP as to assets grand-
fathered from GST tax. Section 1(e) of the US-
RAP prevents certain longer-of-the-two-testing-
periods dispositions from violating the Regula-
tory RAP by generally causing any stated term-
certain alternative to a period specified by mea-
suring lives in conjunction with a tack-on number
of years (for example, twenty-one years from the
death of some life in being at some time) to be
ignored.’®® But in a state that has adopted the
USRAP without enacting section 1(e), or in cir-
cumstances to which the enacted version of sec-
tion 1(e) does not apply, a longer-of-two-periods
disposition may be valid under the USRAP; and
if such a disposition is of GST tax grandfathered
assets, it may threaten grandfathered status by
violating the Regulatory RAP.1%2

Beneficial Special Powers of Appointment
over Grandfathered Assets

The effective date regulations provide that if
a nonfiduciary special power of appointment is
exercised in such a way that the vesting, abso-
lute ownership or power of alienation of an in-
terest in assets of a grandfathered trust may be
postponed or suspended beyond the Regulatory
RAP period, the assets subject to the exercise
may lose exempt status, thence forward being
fully subject to GST tax.'®® On the other hand,
the regulations contemplate that the exempt sta-
tus of assets subject to a trust that was irrevo-
cable on September 25, 1985 may survive the
assets’ being appointed to a new trust, provided
that the appointment may not postpone or sus-
pend the vesting, absolute ownership, or power
of alienation of an interest in the assets beyond
the Regulatory RAP period.1%*

Though the effective date regulations pre-
clude a tax-advantaged perpetuity, the Regula-
tory RAP offers some scope for longevity plan-
ning, for it authorizes a testing period of ninety
years or one measured by “any life in being at the
date the original trust became irrevocable plus a
period of 21 years.”% And the regulations adopt
the common law conception of the commensura-
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bility of lives affecting vesting by expressly per-
mitting the use of extraneous measuring lives.10®
So, if a grandfathered trust is set, by its terms,
to terminate on the death of the survivor of the
settlor’s prolific but now elderly children, each of
whom was in her thirties when the grandfathered
trust was created, and the trust instrument pro-
vides a beneficiary a special power of appoint-
ment, then we can imagine an appointment to a
new receptacle trust set to terminate twenty-one
years after the death of the survivor of a pool of
measuring lives comprising people who bid fair
to achieve longevity, all of whom were born on
(or, perhaps, up to a few years before) the date
on which the trust was created.

“Decanting” Grandfathered Assets

The Regulatory RAP’s common law alterna-
tive authorizes the use of extraneous measur-
ing lives for the exercise of fiduciary special pow-
ers of appointment as well as beneficial ones.%’
So, if a grandfathered trust is set, by its terms,
to terminate on the death of the survivor of the
settlor’s prolific but now elderly children, each
of whom was in her thirties when the grandfa-
thered trust became irrevocable, and the trust
instrument does not provide any beneficial spe-
cial power of appointment, but also does not rule
out use of the trustee’s discretionary distribution
power to “decant” (that is, to make discretionary
distributions in further trust), then we can imag-
ine a decanting to a new receptacle trust set to
terminate twenty-one years after the death of the
survivor of a pool of measuring lives comprising
people who bid fair to achieve longevity, all of
whom were born on (or, perhaps, up to a few
years before) the date on which (in this case) the
trust became irrevocable.

The regulations explicitly permit decanting
without loss of grandfathered status provided
(1) that the Regulatory RAP is not violated and
(2) that the terms of the grandfathered trust or
state law “at the time the [grandfathered] trust
became irrevocable . . . authorized the distribu-
tion to a new trust . . . without the consent or ap-
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proval of any beneficiary or court.”*%® There is no
scope for longevity planning at all in the regula-
tions’ alternative “safe harbor” for the exercise
of a fiduciary special power of appointment, the
safe harbor for decantings that do not shift ben-
eficial interests to younger generations of ben-
eficiaries, for that alternative requires that the
exercise not “extend the time for vesting of any
beneficial interest in the trust beyond the period
provided for in the original trust.”* So, although
the regulations provide two safe-harbor rules for
trust decanting, it is only the one that refers to
the vintage of the trustee’s decanting author-
ity—under the terms of the grandfathered trust
or state law “at the time the [grandfathered] trust
became irrevocable”—that will avail for longevity
planning.

Now, as already noted, a grandfathered trust
(in most cases) is one that was irrevocable on
September 25, 1985.11° And the first decanting
statute in the country, New York’s original de-
canting statute, was enacted in 1992.! So, the
scope for trust longevity planning by means of a
fiduciary special power of appointment (used to
subject grandfathered assets to more favorable
trust-termination provisions) depends in every
common-law jurisdiction, regardless of the en-
actment of a decanting statute, on the plausibility
of the claim that given the terms of the grandfa-
thered trust in question, the common law, at the
time the trust became irrevocable, authorized
the trustee to make distributions in trust for the
benefit of permissible distributees.

Of course, the trust instrument itself can ex-
plicitly authorize the trustee to decant, in which
case the trustee has all the facility she needs for
this purpose.*? On the other hand, the trust in-
strument can explicitly forbid decanting, in which
case the longevity planning in question is simply
not on.® The interesting case, for our purposes,
is the one in which the grandfathered trust instru-
ment (which, by hypothesis, does not provide
any beneficial special power of appointment)
neither expressly authorizes nor expressly rules
out use of the trustee’s discretionary distribution
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power to decant. This brings us back to the point
that at a certain pitch of discretion, at least, a
trustee’s discretionary power of distribution is a
special power of appointment.4

The Restatements (Second) and (Third) both
support the proposition that as a special pow-
er of appointment, a trustee’s power to make
discretionary distributions entails the power to
make distributions in trust for permissible dis-
tributees unless the trust instrument that created
the discretionary distribution power manifests a
contrary intent.*> In Florida, the proposition thus
supported by the Restatements (namely that at
common law, a discretionary power to distribute
trust property presumptively implies the power to
decant) is strongly supported by Phipps v. Palm
Beach Trust Company,'® in which the Florida
Supreme Court held that a trustee’s “sole abso-
lute discretion” to direct trust distributions for the
benefit of one or more of the settlor’'s descen-
dants permitted distributions in trust, because
(the court said) a fiduciary power to transfer a fee
simple interest in trust assets (that is, to make
outright distributions) includes the power to cre-
ate any lesser estate unless the trust instrument
clearly expresses a contrary intent.*” There are
similar cases (discussing Phipps) in a couple of
other states.® And in New Jersey, a common
law basis for decanting was fairly implied when
the appellate division of the superior court ex-
amined a decanting exercise of a trustee’s “ab-
solute and uncontrolled discretion” to distribute
trust assets for the beneficiary’s best interests as
a guestion of abuse of discretion.!®

There is (as far as this author knows) no de-
cided case binding as precedent on Michigan
judges that stands for the Restatements’ prop-
osition that a discretionary power to distribute
trust property presumptively implies the power
to decant. In Paine v. Kaufman,?° the Michigan
Court of Appeals adduced the relevant founda-
tional provisions of the Restatement (Second),
but the case before the court involved a nonfi-
duciary power, and the instrument creating the
power expressly authorized appointment in
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trust.*?* Nevertheless, the mere absence of bind-
ing case authority in a jurisdiction cannot estab-
lish the absence of a common law basis for de-
canting there, since the method of common law
adjudication obviously cannot be deduced from
the doctrine of precedent alone.*?? The Phipps
case, for example, was not wrongly decided by
the Florida Supreme Court just because, at the
time Phipps was decided, there was no Phipps
case for the court to rely upon: reasoning by
analogy and the use of nonbinding precedent
are potent forces in the development of common
law wherever it exists.'*

Thus, for example, the fact that there is no de-
cided case binding as precedent on Ohio judges
that clearly stands for the proposition that a dis-
cretionary power to distribute trust assets pre-
sumptively implies the power to decant'?* did not
prevent the Ohio legislature from asserting that
its decanting statute is partly declarative of Ohio
common law applicable prior to enactment.?
And Michigan’s recent trust decanting legislation
expressly provides that the description of the de-
canting power contained in Michigan’s Powers
of Appointment Act of 1967 as amended by the
decanting legislation is intended to be a codifi-
cation of Michigan common law in effect prior to
enactment.'?¢

The Emperor’s Nakedness

(or The Irrelevance of the Regulatory RAP to
Trusts Having a “Zero Inclusion Ratio” for
GST Tax Purposes)

There is nothing in the effective date regula-
tions that has anything to do with the “GST ex-
emption” described in Code section 2631.%
Thus, the Regulatory RAP has nothing to do with
trusts having a “zero inclusion ratio” for GST tax
purposes because of an allocation of the GST
exemption.'?8 |t is true that the Internal Revenue
Service (Service) regularly rules that there is no
threat to GST-exemption-sheltered status in cir-
cumstances in which there would be no threat
to GST-tax-“grandfathered” status.'* But it is a
patent example of the logical fallacy of “denying
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the antecedent”° to argue that because there
is no threat to GST-exemption-sheltered status
in circumstances in which there is no threat to
GST-tax-grandfathered status (assuming this is
true), there would be a threat to GST-exemption-
sheltered status in circumstances in which there
would be a threat to GST-tax-grandfathered sta-
tus. The Service’s penchant for adverting to the
effective date regulations apropos of situations
to which they do not apply lends no credence
whatsoever to the idea that the Regulatory RAP
applies to exercises of special powers of ap-
pointment (whether fiduciary or nonfiduciary)
over assets to which GST exemption has been
allocated.

The Treasury did once propose to apply the
Regulatory RAP in just that way to exercises of
nonfiduciary special powers of appointment. Pri-
or to the adoption of the final GST tax regulations,
the proposed regulations under section 2652 (on
the definition of “transferor” for GST tax purpos-
es) provided the following:

The exercise of a power of appointment that is
not a general power of appointment (as defined
in section 2041(b)) is treated as a transfer subject
to Federal estate or gift tax by the holder of the
power if the power is exercised in a manner that
may postpone or suspend the vesting, absolute
ownership, or power of alienation of an interest
in property for a period, measured from the date
of creation of the trust, extending beyond any
specified life in being at the date of creation of
the trust plus a period of 21 years plus, if neces-
sary, a reasonable period of gestation (perpetu-

ities period). For purposes of this paragraph (a)

(4), the exercise of a power of appointment that
validly postpones or suspends the vesting, ab-
solute ownership or power of alienation of an
interest in property for a term of years that will
not exceed 90 years (measured from the date of
creation of the trust) is not an exercise that may
extend beyond the perpetuities period.3!

But a subsequent amendment to the proposed

regulation deleted this provision,**? leaving no

trace of the Treasury’s faint-hearted attempt to
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extend the application of the Regulatory RAP
beyond the effective date provisions.

The upshot is that there is no GST tax prohi-
bition against extending, by the exercise of a fi-
duciary or nonfiduciary special power of appoint-
ment, the period during which GST-exemption-
sheltered assets will be held in trust.'33

Michigan Perpetuities Reform

The common law RAP was supplanted by the
USRAP in Michigan in 1988.134 Except for certain
personal property previously held in trusts that
were irrevocable on September 25, 1985, Michi-
gan’s post-USRAP perpetuities reform, PPTPA,
applies to interests in personal property held in
any trust that was revocable on or created af-
ter May 28, 2008.1% PPTPA generally makes the
RAP and all similar rules affecting the duration
of trusts (including the rule against accumulation
of income) inapplicable to personal property held
in trusts of the required vintage.'*® But PPTPA
provides an exception for the case in which a
nonfiduciary special power of appointment over
personal property held in trust (first power) is ex-
ercised so as to subject property to, or to create,
another nonfiduciary power of appointment other
than a presently exercisable general power (sec-
ond power): in that case, the period during which
the vesting of a future interest in the property
may be postponed by the exercise of the second
power is determined under a modified (360-year
wait-and-see) USRAP by reference to the date
the first power was created.®” This exception
was Michigan’s original post-RAP-reform anti-
Delaware-tax-trap provision.®

In 2012, PPTPA was amended'* to bolster
that statute’s anti-Delaware-tax-trap provision in
light of the possibility that when a trust is created
by the exercise of a nonfiduciary special pow-
er of appointment, a decanting power in the ap-
pointive trustee might be viewed as a “second
power” for purposes of the Trap.'*® The effect
of the amendment is that the exercise of a “first
power,” within the meaning of PPTPA (that is, a
nonfiduciary special power of appointment over
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personal property held in trust),’* so as to cre-
ate a new trust will not allow a decanting of the
new trust to suspend vesting for a period that
can be determined without regard to the date of
creation of the first power.'*2 That will prevent the
possibility of decanting under Michigan law from
causing the trust assets to be included, under
the Trap, in the transfer tax base of the holder of
the first power when she exercises that power so
as to create a trust that does not by its terms rule
out decanting.'*?

PPTPA's anti-Delaware-tax-trap provision ac-
counts for stimuli 6 through 12 in the flowchart
below.

A Newly Revised Post Perpetuities Reform
RAP Applicability Flowchart for Property
and Powers of Appointment
Subject to Michigan Law

Special Flowchart Nomenclature

Having duly noted that powers of appointment
are not classically regarded as property,** it will
be convenient for us to affect to ignore this punc-
tilio of knowledge for purposes of the flowchart
below and to adopt the single tag “instant inter-
est” to refer (in the flowchart) to either a trans-
ferred future interest or a power of appointment.
It will also be convenient for us to stipulate to a
special sense of the term “create” in connection
with powers of appointment: for purposes of the
flowchart, a preexisting power of appointment p1
is “created” by another power p2 to the extent
that an exercise of p2 newly subjects assets to
pl. Thus, for example, if a power holder H exer-
cises her power to appoint asset A by adding A
to a preexisting trust over which a beneficiary B
has a power of appointment, then (for purposes
of the flowchart) B’s power over A is created by
the exercise of H's power.

In order to keep responses to the flowchart’s
stimuli binary (that is, “Yes” or “No,” but not both),
we have to adopt a separate-share rule at stim-
ulus 4: if a trust comprises both (a) assets de-
scribed in question (4) and (b) other assets, the
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respective shares are treated as separate trusts
for purposes of the flowchart. For the share that
comprises assets described in question (4), the
answer to question (4) is, “Yes”; for the share
that comprises other assets, the answer to ques-
tion (4) is, “No.”

The terms “fiduciary power of appointment”
and “nonfiduciary power of appointment” mean
within in the flowchart what they mean within
PPTPA, that is, they refer, respectively, to pow-
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ers of appointment that are, and are not, held by
a trustee in a fiduciary capacity.**> And the flow-
chart’s references to the “RAP” in the statement,
“The RAP is irrelevant to the instant interest’s
validity,” comprehend both the common law rule
and the USRAP.

Terms coined in the flowchart itself are paren-
thetically introduced (there) in italics; the first in-
stance in the flowchart of each term specially de-
fined in this Section appears in quotation marks.

The Flowchart

(2) Is the “interest” in question (the
instant interest) a transferred future
interest or a power of appointment?

No Yes

\ 4 A 4
The “RAP” is (2) Is the instant interest a legal or
irrelevant to equitable interest in, or a power of
the instant appointment over, real property?
interest’s
validity No Yes

A 4
Michigan’s

USRAP applies
to the instant
interest (90-
year wait-and-
see)
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(3) Is the instant interest an interest in, or
power over, personal property held in a
trust that was revocable on, or created
after, May 28, 2008?

No Yes

A \ 4
Michigan’s ) (4) Does the trust include assets that were held in a trust that was
USRA_P applies irrevocable on September 25, 1985, which assets, in the meantime,
to the instant (a) have continuously been held in trust and (b) have not been
interest (90- subject to a general power of appointment?
year wait-and-
See) No Yes

A 4 v
(5) Was the instant interest “created” by Michigan’s

the exercise of a power of appointment?

USRAP applies
to the instant

interest (90-
No Yes year wait-and-
see)
A A\ 4
The RAP is (6) Was the power whose exercise created
irrelevant to the instant interest itself “created” by the
the instant exercise of a power of appointment?
interest’s
validity®
No Yes
\ 4
The RAP is (7) Was the power whose exercise created

irrelevant to the
instant interest’s

the instant interest (the proximate power) a
presently exercisable general power of

validity appointment?
No Yes
A 4 A
(8) Was the power (penultimate power) The RAP is
whose exercise created the proximate irrelevant to the
power a general power of appointment? instant
interest’s
validity
No Yes
v
The RAP is
irrelevant to the
instant
interest’s
validity
v
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(9) Was the penultimate power a “fiduciary”
power?
No Yes
A 4 v
Michigan’s (10) Was the penultimate power itself

USRAP applies
to the instant
interest (360-
year wait-and-
see)

proximately created by the exercise of a
“nonfiduciary,” nongeneral power of
appointment (a statutory first power)?

(11) Was the penultimate power proximately
created by the exercise of a fiduciary power that
was itself created by the exercise of a statutory

first power?

No Yes
A 4 4
Michigan’s

No

Yes

y

(12) Was the penultimate power
proximately created by the exercise of a
fiduciary power whose creation is traceable
through a succession of previous exercises
of fiduciary powers to the exercise of a
fiduciary power that was created by the
exercise of a statutory first power?

No Yes

\ 4 A
The RAP is Michigan’s
irrelevant to the USRAP applies
instant to the instant
interest’s interest (360-
validity year wait-and-

see)

A

USRAP applies
to the instant
interest (360-
year wait-and-
see)

Michigan’s
USRAP applies
to the instant
interest (360-
year wait-and-
see)
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*Editor’s Note: This article originally appeared in the
Wayne Law Review. Having previously presented ex-
cerpts from the article by permission of the Wayne Law
Review, the Michigan Probate and Estate Planning Jour-
nal is now authorized to present the article in full. Thanks
to Jim Spica for another excellent article, as well as to the
Wayne Law Review for agreeing to share the publication

of this article with our members.
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Exploitative Marriages in Michigan: “To Love and Honor Until Death Does Its
Part”

By Stephen L. Elkins

For as long as men and women have been
getting married, there have been “moral imbe-
ciles™ willing to marry a person with diminished
mental capacity for financial exploitation. As the
large Baby Boomer generation ages and some
become vulnerable due to senility, physical ill-
ness, loneliness, and increased dependency, our
society will undoubtedly be confronted with more
of these exploitative marriages. These question-
able unions are often referred to as “deathbed
marriages” or “predatory marriages,” and they
can be considered a form of elder abuse be-
cause they typically involve a vulnerable elder-
ly person who is lured into marrying a younger
caregiver.?

Many exploitative marriages share these
characteristics:

1) The predator is the victim’s caregiv-
er;

2) The predator is motivated to gain con-
trol of, or eventually benefit from, the
victim’'s assets;

3) The victim’s normal mental capacity is
compromised due to mental or physical
illness;

4) The marriage is expected to be short
due to the victim’s illness or advanced
age;

5) The marriage is arranged by the preda-
tor without the victim’s input or knowl-
edge;

6) The marriage may be kept a secret
from the victim’s family members;
and

7) The victim may not have an opportuni-
ty to intelligently ratify the marriage.

For an unscrupulous opportunist who perpe-
trates the guise of a valid marriage for financial
gain, it may be comforting to know that the law
is seemingly, while not intentionally, on his or
her side. Michigan marriage law, as in a major-

ity of states, is not designed to prevent exploit-
ative marriages. Rather, the law has historically
developed to protect a person’s right to marry,
preserve the institution of marriage, and restrict
challenges to a marriage after the death of a
spouse. Consequently, as this article examines,
the family members of a victim who want to chal-
lenge an alleged marriage following the victim’s
death are faced with a difficult task of invalidat-
ing the marriage.

Law and Marriage

Federal and state laws view marriage not
merely as a private civil contract with mutual and
reciprocal obligations but also as a unique rela-
tionship, which, as a matter of public and social
policy, should be encouraged, supported, and
protected in order to promote the stability and
welfare of society and its children.® As a result,
the law provides a spouse with significant legal
and financial rights and benefits that inure solely
by virtue of the marriage or the status of being
the surviving spouse.* These federal® and state®
entitlements are often what the predator “banks
on” to secure financial gain.

One might reasonably believe that since mar-
riage provides a spouse with substantial rights
and benefits, there would be considerable le-
gal requirements to enter into a marriage con-
tract. However, the legal formalities to obtain a
marriage license and a certificate of marriage in
Michigan are minimal, and are arguably as lib-
eral as in any other state. While an explanation
of Michigan’s Marriage License Act’ is beyond
the scope of this article, suffice it to say that the
formalities of applying for a marriage license are
not intended to detect and thwart an exploitative
marriage.® The actual act of tying the knot is sur-
prisingly simple in Michigan, and once a mar-
riage is solemnized courts have held that there
Is a strong presumption in favor of the validity of




MICHIGAN PROBATE & ESTATE PLANNING

a ceremonial marriage.®

Standing to Challenge an Exploitative
Marriage

In order to annul a marriage, the marriage
must be either voidable or void. This distinc-
tion between voidable and void marriages is
important in determining marital property rights
and who has standing to challenge a marriage.
A marriage that is voidable is considered valid
until either the husband or wife files an annul-
ment action and has the marriage formally an-
nulled. A voidable marriage cannot be attacked
after the death of a spouse. If the marriage is not
annulled, then both spouses retain all property
rights that normally arise by reason of their mar-
riage.

Whereas a marriage that is void means that
a marriage never occurred, no marital contract
was ever entered into, and no marital property
rights were created. Sections 551.1 and 551.2
of the Marriage License Act provide that a mar-
riage may be declared void only on the following
grounds: (1) a party already has a living spouse;
(2) a party marries a family member; (3) a party is
not mentally competent to enter into a contract;
(4) a party is under 18 years of age; or (5) the
consent of a party is obtained by force or fraud.°

However, the law has traditionally viewed the
right to annul a marriage as a personal right that
can be brought only by a party to the marriage.*
There is only one exception that allows a third-
party to file an annulment action after the death
of a spouse. This exception is found under MCL
552.35'2 and provides for a court-appointed per-
son to seek an annulment on behalf of a par-
ty who, at the time of the marriage, had insuf-
ficient mental capacity to enter into a marriage
contract. While this exception may provide fam-
ily members with some hope, they need to real-
ize that, short of demonstrating that the victim
was in a coma during the marriage ceremony, it
may be difficult to convince a court that the vic-
tim lacked the requisite level of mental capacity
to enter into a marriage contract.
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Mental Capacity to Marry

Michigan law recognizes that marriage is a
contract “to which the consent of parties capa-
ble in law of contracting is essential.”*®* When a
marriage is solemnized pursuant to the require-
ments of the Marriage License Act, both parties
are presumed to have had sufficient mental ca-
pacity at the time of the ceremony to enter into a
marriage contract.'* Thus, the burden of proving
otherwise rests on the challenging party to pro-
vide “clear and positive proof” that the person in
question did not possess the sufficient compe-
tency to enter into the marriage.*®

The written language used to define the level
of mental capacity needed to enter into a mar-
riage contract is the same language used to de-
fine the level of capacity needed to enter into any
other civil contract:

The test of mental capacity to contract is wheth-
er the person in question possesses sufficient
mind to understand in a reasonable manner the
nature and effect of the act in which the person
is engaged. To avoid a contract it must appear
not only that the person was of unsound mind or
insane when it was made, but that the unsound-
ness or insanity was of such a character that the
person had no reasonable perception of the na-
ture or terms of the contract.®

The problem, however, is that courts have ap-
plied the above test to marriage contracts as-
sumably using a lower level of competency than
the level applied to a deed or business contract
in an effort to satisfy the strong public policy to
protect and support a person’s right to marry
and the institution of marriage itself.!” Even the
lower testamentary capacity needed to defeat a
last will or trust®® is insufficient to void a marriage
contract. Therefore, this low marital standard as
judicially applied to marriage contracts has, for
all practical purposes, created three levels of
transactional competency: the highest level be-
ing the mental capacity to enter into a contract;
the next being the testamentary capacity to enter
into a will or trust; and the lowest being the ca-
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pacity to marry,*® which is, as one author joked,
just above that of a vegetable.?® Unfortunately,
this low threshold makes it nearly impossible for
a third party to posthumously annul an alleged
exploitative marriage based on Michigan’s only
statutory exception (i.e., insufficient mental ca-
pacity to enter into a marriage contract), and pro-
vides a stalking predator with plenty of potential
victims.

The Need for a Solution

Michigan is not the only state that makes an
exploitative marriage an attractive scam since
the majority of states have standing rules that
prevent a voidable marriage from being attacked
after the death of either spouse.?* So is there a
solution?

Terry L. Turnipseed, associate professor of
law at Syracuse University, has written a treatise
titted “How Do | Love Thee, Let Me Count the
Days: Deathbed Marriages in America.” In his
exploration of the topic, Professor Turnipseed
suggested these possible fixes to the problem
and noted that there are undoubtedly other rem-
edies to be considered:

1) Require more safeguards in the mar-
riage process to deter undue influence
and ensure sufficient capacity, such as
requiring more witnesses, videotap-
ing of the ceremony, the attendance of
medical professionals, the assignment
of mandatory guardians ad litem;

2) Shift to a presumption of incapacity if
one party dies within a certain amount
of time after the wedding;

3) Give a surviving spouse minimal prop-
erty rights if the marriage lasts less
than a certain amount of time;

4) Prohibit weddings in hospitals and
similar facilities; and

5) Increase the level of capacity needed
to enter into a marriage contract, say to
testamentary capacity, and allow fam-
ily members to demonstrate that the
alleged victim did not have the higher
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capacity at the time of marriage, thus
invalidating all property consequences
associated with the marriage. This last
suggestion would sever the property
rights associated with marriage, rather
than actually nullifying the marriage
itself, thereby upholding marriage while
providing states with significant flex-
ibility in deciding how marriage affects
property rights based on a person’s
mental capacity.?

There are now five states that have passed
laws granting heirs standing to challenge an al-
leged exploitative marriage after the death of the
victim: New York,** Vermont,?® Louisiana,* New
Jersey,?” and, most recently, Florida.?®® Gener-
ally, the first four states allow an heir to file an
annulment action based on grounds of fraud or
duress. However, the Florida statute does not
annul the marriage but instead allows an heir to
challenge the marriage based on fraud and du-
ress, and, if successful, the predator is treated
as if he or she predeceased the victim. This pre-
vents the predator from acquiring any property
rights through the fraudulent union.

Conclusion

A state law that prevents a morale imbecile
from enjoying the fruits of his or her efforts should
certainly satisfy family members who are con-
cerned about receiving the victim's estate. But
for some family members, a law that addresses
only property rights will not provide a satisfactory
resolution because for them it’s really not about
the money. They want the specious marriage an-
nulled.

An exploitative marriage is a deliberate,
greedy act that heaves emotional turmoil upon
the victim’s family members after they learn that
their vulnerable loved one was taken advantage
of by a trusted caregiver or friend who parlayed
the relationship into marriage. They are left be-
wildered and questioning how the predator ac-
complished it without their knowledge. They are
upset that their loved one will always be legally
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linked to the predator.

Any attorney who practices estate planning
and elder law should educate potential victims
and their families about this form of abuse. As
another pro-active measure, an attorney might
consider placing a provision in a client’'s estate
planning documents that requires the consent
of a third party (e.g., family member, attorney,
or court order) before the documents may be
amended or revoked.? If there is an immediate
concern, the attorney or a family member should
call adult protective services or commence a
conservatorship proceeding.

As the general population grows top-heavy
with Baby Boomers, and considering the pres-
ent cultural debate and changes surrounding the
definition of marriage, the acceptance of re-mar-
riages, multiple marriages, and cohabitation, our
society can certainly expect an increase in ex-
ploitative marriages, where moral imbeciles are
more than willing to love and honor until death
does its part.
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Changes in Communications About, To, and From the Internal Revenue
Service: What’s New with Circular 230 and IRS Form 2848 (Power of Attorney)

By George W. Gregory

Two procedural tax alerts: First, if you use a
tax disclaimer at the bottom of your e-mails and
have not recently changed it, you should. Chang-
es to Circular 230 in June 2014 and repeated
pronouncements by Karen Hawkins, Director of
the Office of Professional Responsibility, indicate
that, at best, you do not know what you are doing
if you state or imply that the federal government
or any of its subdivisions or publications requires
such a disclosure. Second, changes to IRS Form
2848 (Power of Attorney and Declaration of Rep-
resentative) imply that one should have a Pre-
parer Tax ldentification Number (PTIN), unless
one really never prepares any other tax form but
a 2848.

Tax Disclaimers and Circular 230

In an effort to manage or diminish perceived
abuses from reliance on tax advice, in 2005 the
Office of Professional Responsibility (the trea-
sury office responsible for regulating people who
practice before the Internal Revenue Service)
changed circular 230 concerning written com-
munications with tax advice, particularly the re-
guirements for the tax advisor so that he could
communicate with a client, and the client could
rely on an attorney’s opinion to avoid penalties
for both the advisor and the client.? Many peo-
ple, including your author, concluded that one
needed to either draft a “covered opinion letter”
as described in the then revised Circular 230 or
provide a disclaimer stating that one could not
rely on the communicated information to avoid
penalties.® Typical disclaimers started off with
things like, “The Federal government requires
that we tell you...” or “Government regulations
require...” or “Pursuant to Circular 230.”

After Karen L. Hawkins became the director in
April 2009, she objected to that type of disclaimer
and thought it was inaccurate. She had no prob-
lem with statements like, “my answer is based

on the facts you have given me.” Ms. Hawkins
was the moving force behind the recent change
to eliminate any requirement for a disclaimer or
for a “covered opinion letter.” The explanation of
the revisions to Circular 230 stated:
...the proposed regulations, final § 10.37 re-
places the covered opinion rules with principles
to which all practitioners must adhere when ren-
dering written advice. Specifically, § 10.37 states
affirmatively the standards which a practitioner
must adhere to when providing written advice
on a Federal tax matter. Section 10.37 requires,
among other things, that the practitioner base all
written advice on reasonable factual and legal
assumptions, exercise reasonable reliance, and
consider all relevant facts that the practitioner
knows or reasonably should know. A practitioner
must also use reasonable efforts to identify and
ascertain the facts relevant to written advice on
a Federal tax matter.®
Ms. Hawkins has summarized this as follows.
The written communication must be “reason-
able under the circumstances.”” Circular 230
provides guidelines on what is unreasonable.
Ms. Hawkins has always thought the disclaim-
ers typically found at the bottom of e-mails were
inaccurate. Now she has definitely made the use
of them legally inaccurate; and she has made it
plain that she does not like them. If you do not
want difficulty with the IRS Office of Professional
Responsibility, you should either revise your tax
disclaimer language to remove any reference to
it being legally required (perhaps among other
things) or simply remove your tax disclaimer lan-
guage altogether.

IRS Form 2848 Power of Attorney

The IRS revised Form 2848 (Power of At-
torney and Declaration of Representative). On
the face it, they changed the form to (1) allow
someone to have four representatives instead




MICHIGAN PROBATE & ESTATE PLANNING

of three, (2) reorganize questions 3 and 5 about
what the agent is authorized and not authorized
to do, and (3) remove much of the instructions
on the form for unenrolled preparers, actuaries,
and others (not attorneys, CPAs, and enrolled
agents) who might use the form. Reviewing the
instructions occasionally is a good idea anyway.
The instructions have changed so this is a good
time to review them. The 2848 is useful for the
IRS mainly, but not for other uses. The rules on
years, forms, and taxes are specific. The IRS
also changed the instructions to require you to
have a PTIN if you are a tax return preparer.®

Conclusions

It is time to remove your tax disclaimer or at
least modify it so you do not run afowl of Circular
230 10.37 because you are slandering the De-
partment of Treasury and any of its subdivisions.
If you prepare any tax returns, get a PTIN.

Notes

1. Technically Circular 230 is a publication based
on Title 31, CFR Subtitle A, Part 10. Its basic authority is
not the Internal Revenue Code, but 31 USC 330. Title 31
deals with “Money and Finance.” The history of the Of-
fice of Professional Responsibility predates not only the
Internal Revenue Service, but also the Internal Revenue
Code. A history of the Office of Professional Responsibility
is available at http://www.irsvideos.gov/Circular2300ver-
view_June_25_2014/player/frame-flv.ntm

2. Circular 230, sections 10.33 through 10.37, as
then published in TD 9165, 69 Fed. Reg. 75389 (Decem-
ber 31, 2004) and TD 9201, 70 Fed. Reg. 28824 (May 19,
2005).

3. Former Circular 230, sections 10.35(b) and 10.37.

4. One place you can listen to her say this is at http://
www.irsvideos.gov/Circular2300verview_June 25 2014/
player/frame-flv.htm a 2 hour and 15 minute webinar. She
talks about this from 1hour and 33 minutes to 1 hour and
48 minutes, and again at 2 hours and 8 minutes. You can
use the slide bar if that is all you want to hear.

5. As stated in TD 9668, where the changes were
first published, this change was “to eliminate the complex
rules governing covered opinions.”

6. Treasury Decisions, T.D. 9668, Internal Revenue
Service, (Jun. 9, 2014). All of Circular 230 available at http://
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www.irs.gov/publ/irs-utl/Revised_Circular_230 6 - 2014.
pdf, including all of section 10.37 on “Requirements for
Written Advice.”

7.  http://www.irsvideos.gov/Circular2300verview_
June_25 2014/player/frame-flv.htm a 2 hour and 15 min-
ute webinar from 1hour and 44 minutes to 1 hour and 47
minutes.

8. As | read the instructions this does not apply to
attorneys who are not tax return preparers. Don’t have a
PTIN? Consider it, go to http://www.irs.gov/Tax-Profes-
sionals/PTIN-Requirements-for-Tax-Return-Preparers. It
will cost you $64.25 to sign up and $63.00 every year to
renew. Do not think you need a PTIN or at least continuing
tax education? You might be right. You might not agree
with Karen Hawkins’ comments at http://www.irsvideos.
gov/Circular2300verview_June_25 2014/player/frame-
flv.htm at 1 hour and 51 minutes (you can use the slide bar
to get those comments). The broadcast is an overview of
Circular 230 in general, but at 1 hour and 51 minutes she
starts with her analysis of what Loving v United States, 742
F3d 1013 (DC Cir, 2014) held and what is dicta (her word
was “musings”). She may not be entirely correct, but | take
her comments as a warning. It will be interesting to see
how other similar regulatory matters dealing with tax pre-
parers and advisors are ultimately dealt with these include
Steele, Monrois et al v United States, (DDC, 1:cv 14-1523)
class action filed about PTIN fees, and Ridgely v Lew, No
1:12-cv-00565, 2014 US Dist LEXIS 96447 (DDC, July 16,
2014) holding that the limitation of contingency fees on
claims are overbroad in Circular 230.
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Don’t Miss the 2014 Portability Opportunity!

By Lorraine F. New

Portability has been described as the most
important change to estate planning since the
qualified terminable interest trust (QTIP) in the
1980s. It allows a legally married couple to
“share” their total exclusion amount and not lose
it. We call the threshold dollar amount a dece-
dent has to have before his or her heirs are re-
quired to file an estate tax return (Form 706) the
“applicable exclusion amount,” and in 2014 that
amount is $5.34 million. That exclusion amount
can be used for taxable gifts during lifetime or,
whatever has not been used, to transfer assets
at death without tax.

The Tax Relief, Unemployment Insurance Re-
authorization, and Job Creation Act of 2010, in-
troduced the concept of portability, effective for
decedents dying after 2010. The American Tax-
payer Relief Act of 2012 made it permanent.
While originally a $5 million exclusion, it has
grown because of annual inflation increases,
which means a legally married couple can share
$10.68 million of exclusion if a complete and ac-
curate return is filed within the nine-month dead-
line (and a possible six-month extension).

Prior to 2011, we had a “use it or lose it rule.”
If someone died and did not use their exclusion
amount, it was lost. Beginning in 2011, a sur-
viving spouse can elect to use their deceased
spouse’s remaining exclusion amount using
portability. To use portability, the survivor must
file an estate tax return (Form 706) for the de-
ceased, indicating all the assets, with descrip-
tion and valuations. Even though a return would
not be required this year for an estate adding
up to $5.34 million, one must be filed in order to
obtain the deceased spousal unused exclusion
(DSUE) amount for the last surviving spouse.
That amount, which is the result of deducting
the decedent’s taxable estate from the allowed
exclusion amount, can be used by the surviving
spouse to make gifts during life or shelter assets
from estate tax at death.

Because the concept of portability was new,
not every eligible estate filed on time, and many
requests for extension of time to file were sent
in, but denied. Additionally, in Windsor v United
States, the Supreme Court held that section 3
of the Defense of Marriage Act, which defined
marriage as between persons of different sex-
es, was unconstitutional. After this decision, the
IRS issued Revenue Ruling 2013-17, 2013-38
[.R.B. 201, which treats a same sex spouse as
a spouse for tax purposes if the marriage was
valid in the state where the parties were mar-
ried. Same-sex spouses can elect portability and
can file claims if gifts to spouses resulted in gift
tax, or assets passing to spouses resulted in es-
tate tax. Furthermore, the IRS granted an exten-
sion of time until December 31, 2014, to estates
of decedents dying in 2011, 2012, and 2013 to
elect portability if they were not required by the
size of their assets to file a federal estate tax
return. Rev. Proc. 2014-18, 2014-7 |.R.B. 513.
This means that those with eligible estates who
did not file for portability within the original time
frame, as well as same-sex couples who desire
to do so, can elect portability by December 31,
2014 for deaths after December 31, 2010 but be-
fore December 31, 2013. This is true for citizens.
Residents who are not citizens can elect porta-
bility and can employ a Qualified Domestic Trust
for non-citizen spouses. The DSUE amount
available for the resident non-citizen survivor is
not determined until the second death, so gifts
using the DSUE amount are not available.

There is no E-Z- form 706. An executor fil-
ing this form must list all assets at their date of
death values and support the value used. While
Internal Revenue Bulletin 2012-28 indicates that
items passing to the surviving spouse or char-
ity may be identified at the executor’s best es-
timate, in good faith and with due diligence re-
garding all of the values includible in the estate,
items passing to others still require professional
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valuations. Also important is the fact that stat-
utes on the portability returns do not toll, and the
values can be changed by the IRS for a period
of years not ending until the portability amount
is used by the surviving spouse and the statute
on that return tolls. Records and support need
to be kept in order to verify the calculation of the
DSUE amount.

Care should always be exercised in valu-
ations because penalties can be imposed, es-
pecially if bad faith can be inferred. In a recent
tax court case, Estate of Helen P Richmond, TC
Memo 2014-26, a 20 percent accuracy-related
penalty was upheld for an estate. Decedent had
owned an interest in a Personal Holding Com-
pany (PHC), and her executors employed a
CPA to value the interest. An unsigned draft re-
port value was used on the 706 filed. Although
knowledgeable about the asset and with some
appraisal experience, the CPA was not a certi-
fied appraiser. The court indicated that in order
to avoid the penalty for the undervaluation, the
estate needed to show reasonable cause for the
valuation disparity of less than 65 percent of the
value found at trial, and “needed to have the de-
cedent’s interest in PHC appraised by a certified
appraiser.” While this was not a portability case,
one does expect that with millions of dollars of
exclusion at stake, cases will arise involving the
value of assets such as PHC.

In deciding whether or not to file a 706 return,
consideration should be given to the usefulness
of the DSUE amount. How long will the surviving
spouse be expected to live? How large will their
estate grow? Are they likely to make gifts to use
the DSUE amount? Are they likely to remarry,
and then survive the second spouse, losing the
DSUE amount from the first spouse? Two and
a half million Americans die each year, and 40
percent are married. Fewer than 2000 will have
to file an estate tax return, but 975,424 could file
for the sole purpose of portability. Now is a one-
time opportunity for survivors of spouses who
died from 2011-2013 to consider or rethink their
choice not to file a return for portability by the
end of this year. Survivors of spouses who died
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in 2014 may be nearing the end of their election
period as well.

| say “may” because of the curious language
of Private Letter Ruling 201421002, dated Janu-
ary 14, 2014. This PLR clearly was requested
for the estate of a decedent who died before
2014, and so would have been able to use Rev-
enue Procedure 2014-18 to elect portability if
it had been available. Prior to Revenue Proce-
dure 2014-18, the IRS had been denying relief
for late filed portability elections because of the
requirement of a timely filed estate tax return as
stated in Regulations 20.2010-2T. The language
used in the PLR 201421002 makes a distinction,
however, between regulatory elections (due date
based on regulation) for which 9100 relief can be
granted and statutory elections (due date based
on statute), and it puts an election for portabil-
ity alone into that regulatory category. It would
appear then, those that desire to file a portabil-
ity return but who failed to meet the filing dead-
line may make a private letter ruling request. In-
stead of being outright rejected, it may be grant-
ed if a time for electing portability is inadvertent-
ly missed or as stated in the facts to this PLR,
“Decedent’s Form 706 was due on Date 2, but
the estate did not file a timely Form 706 to make
the portability election. The estate discovered
its failure to elect portability after the due date
for making the election.” Of course, timely made
elections, or those using Rev. Proc. 2014-18 are
preferred over the cost, time, and risk of a pri-
vate letter ruling. Yet all is not apparently lost if a
portability election is missed but later requested.

One last caution, this late filing opportunity is
only for returns that are below the required filing
limit. Families and preparers should be diligent
in determining whether or not gifts were previ-
ously made and gift tax returns filed, eating into
the applicable exclusion amount. If the IRS dis-
covers that the amount is over the filing thresh-
old because of previous gifts, reported or not, no
portability amount would be available, and pen-
alties and interest can be assessed for late filing

and late payment.
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Tax Nugget

By Lorraine F. New

In the past, organizations had to meet mul-
tiple requirements to qualify under 501(c)(3),
complete a Form 1023 and pay a user fee! to ap-
ply for tax-exempt status. The Internal Revenue
Service (IRS) has recently announced a 1023-
EZ, http://www.irs.gov/pub/irs-pdf/f1023ez.pdf,
which is completed online. This includes ten pag-
es of instructions, http://www.irs.gov/pub/irs-pdf/
i1023ez.pdf , that discuss the type of organiza-
tion that can use this process, reporting require-
ments, and gives specific help with completing
the online form. There is an additional seven-
page worksheet that must be completed with all
“No” answers to show that you are eligible to use
Form 1023-EZ. For example, your annual gross
receipts cannot exceed $50,000 in the next three
years or in the past three years. You cannot have
assets in excess of $250,000. You cannot have
a mailing address in, or have been formed un-
der, the laws of a foreign country. You cannot be
organized as an LLC, be a school or church or
hospital. However, if all of the answers are nega-
tive, you can move on to the online submission.

If you qualify, you will need to have an em-
ployee identification number. Your organization
documents must include a purpose clause and a
statement that your organization will substantially
engage in activities that are in furtherance of ac-
ceptable exempt purposes. You must also make
sure that your organizing documents include an
acceptable dissolution clause—the same as in
the old application. What is much easier in the
online form is that you are merely certifying that
your documents contain these clauses, and not
sending in all the documents as with the writ-
ten Form 1023. While you need a Form 2848 to
show that someone is represented, you do not
include the form but wait until the IRS requests
it. Also, what used to take so much time—col-
lecting all of the information, writing much of it
out, such as the history of the organization and
its specific plans for the future, making multiple
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copies, organizing them and sending a copy of
all of the information to the IRS—can be done in
a shorter time online. There is a $400 user fee.

By comparison, the longer Form 1023 is 29
pages with a two-page checklist, before you
add your own documents and supplemental an-
swers. In it, you must answer multiple questions
about compensation of officers, benefits provid-
ed by the organization, a history of the organiza-
tion, and pages of financial data. The filing fee is
$850, or $400 if you meet reduced fee require-
ments. There is also an “Interactive Form 1023”
(http://www.stayexempt.irs.gov/StartingOut/In-
teractiveForm1023Application.aspx), which has
hints and can be downloaded and prepared.

Of course, submission of the EZ application
does not guarantee that an exemption will be
recognized. The IRS can reject incomplete or in-
correctly completed forms; it can request addi-
tional information; and, in some cases, it does a
statistically valid, random, sample, pre-determi-
nation review. There is no indication of how long
the approval process will take. However, it does
promise to be a time saver for the practitioner
and the client on the front end.

Part V of the 1023-EZ will also be useful to
charities that have previously obtained exempt
status but lost it. Annual returns are generally
required by IRC 6033(a) in report or postcard
form. Failure to report for three years will result
in revocation of the exempt status of the orga-
nization. Reinstatement requires re- application.
Rev. Proc. 2014-11, 2014-3 IRB 411 provides
reinstatement procedures for those that were
eligible to file Form 990-EZ or Form 990-N but
failed to do so. This includes a streamlined retro-
active reinstatement process for applying within
15 months after the later of the revocation letter
or the posting of the organization’s name on the
IRS Revocation List. You can now use Part V of
the Instructions from Form 1023-EZ to apply for
reinstatement following Rev. Proc. 2014-11.
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Notes

1. Churches, their integrated auxiliaries and public
charities with annual gross receipts normally less than
$5000 do not need to apply for section 501(c)(3).
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From the Probate Litigation Desk
By David L.J.M. Skidmore

There Is No Such Thing As
“The Attorney for the Trust”

Introduction

Those of us who routinely represent trustees
may have casually said, “I'm the attorney for the
trust,” on occasion. Technically, of course, you
are not the attorney for the trust. Instead, you are
the attorney for the trustee who is administer-
ing the trust. The “attorney for the trust” phrase,
while inaccurate and misleading, is nonetheless
heard and tolerated in practice. Experienced
practitioners presumably think of “I'm the attor-
ney for the trust” as an abbreviated way of say-
ing, “I'm the attorney for the trustee of the trust.”
However, the phrase “attorney for the trust” can
cause significant problems when it is included in
the terms of a trust agreement.

A Troubling Scenario

Imagine the following scenario: The settlor of
an inter vivos trust died two years ago. He left
a trust agreement providing that Attorney X (not
the scrivener of the document) would be the “at-
torney for the trust.” The successor co-trustees,
when they commenced serving, retained Attor-
ney X as their counsel. Subsequently, there was
a breakdown in the relationship between Attor-
ney X and the co-trustees. When the co-trustees
told Attorney X that they wanted to terminate her
services and retain substitute counsel, Attorney
X told them that they could not terminate her be-
cause she was the “attorney for the trust,” not
the attorney for the trustees. Moreover, Attor-
ney X told the co-trustees that she would seek to
have them removed if they contravened the trust
agreement’s direction that Attorney X serve as
“attorney for the trust.”

The co-trustees petitioned the Probate Court
to confirm their authority to discharge Attorney
X, based in part on the trust agreement provi-

sion empowering the co-trustees to hire (and im-
plicitly to fire) attorneys and other professionals.
In the Probate Court proceeding, Attorney X in-
formed the court that, as “attorney for the trust,”
she represented both the co-trustees and the
trust beneficiaries—especially the beneficiary
who was then involved in trust-related litigation
with the co-trustees, even though that benefi-
ciary was represented by separate counsel. At-
torney X took this position despite the fact that
her engagement letter was addressed solely to
the co-trustees and despite the fact that she had
previously filed an appearance in the litigation
solely on behalf of the co-trustees.!

Trust as Relationship

Is there such a role as the “attorney for the
trust”? Was Attorney X correct that she repre-
sented both the co-trustees and the trust benefi-
ciaries? | suggest that the phrase “attorney for
the trust” is inherently defective and should not
be used, or tolerated, in practice.

By definition, a trust (here, meaning the type of
trust used in estate, donative, or charitable plan-
ning) is a relationship among a trustee, a benefi-
ciary, and property. “A trust...is a fiduciary rela-
tionship with respect to property, arising from a
manifestation of intention to create that relation-
ship and subjecting the person who holds title to
the property to duties to deal with it for the ben-
efit of charity or for one or more persons, at least
one of whom is not the sole trustee.” “[A] trust
involves three elements, namely, (1) a trustee,
who holds the trust property and is subject to eqg-
uitable duties to deal with it for the benefit of an-
other; (2) one or more beneficiaries, to whom...
the trustee owes the duties with respect to the
trust property; [and] (3) trust property, which is
held by the trustee for the beneficiaries.”
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Not a Legal Entity

Geometrically speaking, a trust is a triangle
with three points: the trustee, the beneficiary,
and the property. One element of the trust re-
lationship, the property, is inanimate and there-
fore incapable of retaining legal counsel. Two
elements of the trust relationship, the trustee
and the beneficiary, are legal persons who are
respectively capable of retaining legal counsel.
However, unlike a corporation, a trust is not an
artificial legal person. Hence, neither the trustee
nor the beneficiary can retain legal counsel to
represent “the trust” as an entity or organization.
Instead, the trustee can retain counsel to repre-
sent the trustee with respect to the administra-
tion of the trust, and the beneficiary can retain
counsel to represent the beneficiary’s interests
with respect to the trust.

When a trust is thought of as an incorporeal
relationship among three elements, the inability
of an attorney to represent “the trust” should be
apparent. Saying that one is the attorney for “the
trust” is akin to saying that one is legal counsel
for “the Holy Trinity” or “the love triangle.” While
there is no Michigan caselaw on point, this fun-
damental truism has been expressly recognized
elsewhere. According to the California Supreme
Court, “[W]hen a fiduciary hires an attorney for
guidance in administering the trust, the fiduciary
alone...is the attorney’s client. The trust is not
the client, because a trust is not a person but
rather a fiduciary relationship with respect to the
property.”

Cannot Hire or Fire Counsel

The nonsensical 1980 pop song, “Fish Heads,”
described all the things that “roly poly fish heads”
cannot do, “They don't play baseball; they don’t
wear sweaters; they’re not good dancers; they
don’'t play drums!” In a similar vein, there are
many things that a trust cannot do. A trust can-
not hire an attorney; it cannot communicate with
an attorney; it cannot assert attorney-client privi-
lege; and it cannot terminate the services of an
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attorney. All these actions would have to be tak-
en by the trustee who is administering the trust.

If the phrase “attorney for the trust” really
meant that the attorney represented the trust,
rather than the trustee, then nobody could dis-
charge such attorney, because a trust is not a
legal person or an organized entity, and nobody
has the right to act on behalf of the trust except
for the trustee. What settlor would desire to have
the trustee of his trust advised by an attorney
who cannot be fired?

Joint Representation

Designating an “attorney for the trust” in the
trust agreement creates a minefield of ethical is-
sues. In the scenario presented above, Attorney
X took the position that she represented both the
co-trustees and the beneficiaries by virtue of her
position as “attorney for the trust.” Attorney X
was describing a joint representation situation,
which is governed by MRPC 1.7(b): “A lawyer
shall not represent a client if the representation
of that client may be materially limited by the
lawyer’s responsibilities to another clientunless:
(1) the lawyer reasonably believes the represen-
tation will not be adversely affected; and (2) the
client consents after consultation.”

This situation raises the question whether it is
reasonable for a lawyer to believe that she can
simultaneously represent the interests of both
the trustee and the beneficiary of the same trust
with regard to trust-related matters, without the
representation of either or both being adversely
affected. In my opinion, it is not possible for a
lawyer to reasonably reach such a conclusion.

Unified Legal Strategy Impractical

Joint representation of multiple clients is per-
missible only when it is possible for the lawyer to
devise a legal strategy that serves the interests
of, and is agreed to by, all of the clients. It is ex-
tremely unlikely that the trustee and the benefi-
ciaries will agree on every decision that is made
in the course of a trust administration. Even if
the parties could reach a consensus on how to
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administer the trust, each party’s interests would
be affected to some extent, either positively or
negatively, by many decisions made during ad-
ministration, so that the attorney would have to
seek conflict waivers from the affected clients
each time such situation arose.

Competing Legal Interests

The trustee and the beneficiary of a trust will
routinely have fundamentally different interests
that a single attorney cannot simultaneously pro-
tect. An attorney is a fiduciary who owes a duty
of loyalty to his/her clients.> An attorney cannot
ethically serve as counsel for multiple clients
who have disparate and competing interests.

Many examples of competing interests be-
tween the trustee and the beneficiary are read-
ily apparent. An attorney cannot simultaneously
represent the trustee with regard to minimizing
the risk of liability, and the beneficiary with re-
gard to identifying and seeking redress for any
breaches of fiduciary duty. An attorney cannot si-
multaneously represent the trustee with regard
to the preparation of the trust inventory and ac-
countings, and the beneficiary with regard to an-
alyzing whether such documents raise any con-
cerns regarding the trust administration.

An attorney cannot simultaneously represent
both the trustee and the beneficiary with regard
to the beneficiary’s request for a discretionary
distribution from the trustee, and the trustee’s
consideration of such request. An attorney can-
not simultaneously represent the trustee with re-
gard to calculating the amount of the beneficia-
ry’s distributive share, and the beneficiary with
regard to checking the accuracy of the trustee’s
calculation. An attorney cannot simultaneously
represent the trustee with regard to requesting
that the beneficiary execute a receipt and re-
lease form on final distribution, and the benefi-
ciary with regard to evaluating whether to exe-
cute such an instrument.
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Trust Administration by Committee

Moreover, joint representation of the trustee
and the beneficiary would fundamentally alter
the nature of the trust administration process.
Typically, the trustee makes decisions regarding
trust administration without consulting the bene-
ficiaries at each step of the way. Where the joint-
representation attorney is involved in advising
on, or implementing, such decisions, the attor-
ney would have to seek consent from the benefi-
ciary-client to a proposed course of action by the
trustee-client. Trust administration would essen-
tially be governed by a committee comprised of
the trustee and the beneficiaries.

No Attorney-Client Privilege

In a joint representation situation, information
exchanged between the attorney and one client
cannot be withheld from any of the other clients.
Hence, the trustee would be entitled to all infor-
mation exchanged between the joint-representa-
tion attorney and the beneficiaries, and the ben-
eficiaries would be entitled to all information ex-
changed between the joint-representation attor-
ney and the trustee. Neither the trustee nor the
beneficiaries could assert attorney-client privi-
lege with respect to the other.

Who Pays Legal Fees?

Another practical difficulty would be determin-
ing liability for the attorney’s fees. The Michigan
Trust Code provides that a trustee may pay for
professional services, such as legal fees, from
the assets of the trust.® However, trust beneficia-
ries have no comparable right under Michigan
law, suggesting that (unless the trust agreement
provided otherwise) the joint-representation at-
torney would have to invoice the trustee and the
beneficiaries separately for legal services ren-
dered to each of them.

Explanation of Implications

If an attorney did undertake such joint repre-
sentation of the trustee and the beneficiaries,




MICHIGAN PROBATE & ESTATE PLANNING

then all of the myriad complications and issues
would have to be detailed in the initial engage-
ment letter. “When representation of multiple cli-
ents in a single matter is undertaken, the con-
sultation shall include explanation of the impli-
cation of the common representation and the
advantages and risks involved.” It is difficult to
imagine any letter adequately anticipating and
explaining the multiplicity of problems that would
arise from such joint representation.

Each Co-Trustee Entitled To Counsel

In the scenario presented above, the trust
agreement provided that the co-trustees pos-
sessed broad administrative powers, including
the power to hire attorneys. In fact, Michigan
caselaw has construed MCL 700.7817(w) (trust-
ee’s power to employ an attorney) to mean that
each co-trustee of a trust may retain an attorney
to advise the co-trustee regarding trust admin-
istration and/or litigation.® So the designation of
a single “attorney for the trust,” where the trust
was under the administration of multiple co-trust-
ees, was potentially inconsistent with the scope
of MCL 700.7817(w). (Of course, co-trustees fre-
guently choose to be represented by the same
attorney, despite their right to retain separate
counsel.)

Direction to Employ Attorney as Counsel for
Trustee

If the settlor desires to have the successor
trustee advised by a certain attorney, then the
settlor may include a direction in the trust agree-
ment (either mandatory or precatory) directing
the trustee to employ such attorney as counsel
for the trustee (not the trust). Such a direction
raises difficult questions as to whether the settlor
was motivated by a desire to confer a benefit on
the attorney or a desire to promote sound trust
administration; if the settlor desired to confer a
benefit on the attorney, whether the attorney is a
beneficiary of the trust; whether the attorney can
compel the trustee to employ him; and whether
the trustee owes any fiduciary duties to the des-
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ignated attorney.

A mandatory direction that the trustee should
employ a particular attorney is likely unenforce-
able due to the unique nature of the attorney-
client relationship. “Even if a settlor intended to
confer a right to the employment, the trustee is
not necessarily obliged to employ the person.
Thus, there is no such obligation to that person
where the employment is of such a character
that it might seriously interfere with the trustee’s
proper administration of the trust.®

The Probate Court likely would not compel a
trustee to employ an attorney who the trustee
does not want to work with. “A direction to em-
ploy a specified attorney...is not enforceable be-
cause the relationship is highly fiduciary and per-
sonal in character.™°

There is apparently no ethical rule against an
attorney drafting a trust agreement in which the
settlor designates the scrivener as the attorney
desired to represent the successor trustee. “It
appears that no rule of professional conduct pro-
hibits the lawyer from drafting the instrument to
name the lawyer as the lawyer for ... the trust
[i.e., the trustee] provided there have been no
improper suggestions or solicitation[.]"* (MRPC
1.8(c), prohibiting an attorney from inserting a
gift to the attorney in an instrument drafted for an
unrelated client, apparently does not apply to a
designation that an attorney is to be employed,
presumably because compensation for services
rendered does not constitute a gift).

In the view of the ethics panel, however, such
a designation would be unenforceable by the at-
torney. “[T]he lawyer does have the responsibil-
ity of notifying the client at the time of drafting the
instrument that notwithstanding the nomination([,]
the fiduciaries may choose whomever they wish
to act as counsel for...the trust [i.e., the trust-
ee], in line with the requirements of MRPC 1.7(b)
(2)_"12

Conclusion

Sometimes the niceties of legal language are
a matter of preference and style. In this instance,
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however, inaccurate terminology creates the
possibility of significant negative consequenc-
es, not only for the scrivener and the designated
“attorney for the trust,” but also for the trustee
and the beneficiaries. When we hear someone
say, “I'm the attorney for the trust, we should re-
spond, “There is no such thing; you mean that
you represent the trustee of the trust, right?” If
the other attorney does not agree with you, then
you’ve got a problem.

Notes

1. See MCR 5.117(A) (“An attorney filing an appear-
ance on behalf of a fiduciary shall represent the fiduciary”).

2. Restatement (3) of Trusts § 2 (2003).

3. Idatcmtf.

4.  Borissoff v Taylor & Faust, 93 P3d 337, 340 (Cal
2004) (internal quotation omitted).

5. See People v Waterstone, 486 Mich 942, 952; 783
NwW2d 314, 322 (2010) (describing the attorney’s duty of
loyalty to the client as “the backbone of our legal system”);
see also cmt to MRPC 1.7.

6. MCL 700.7817(w).

7. MRPC 1.7(b).

8. In re Fox Revocable Living Trust, No 292879,
2010 Mich App LEXIS 2160 (Nov 16, 2010) (unpublished).

9. Restatement (3) of Trusts § 48 cmt b.

10. Id.

11. Michigan Ethics Opinion RI-291 (Apr 23 1997).

12. 1d.
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Recent Decisions in Michigan
Probate, Trust, and Estate Planning
Law

By Hon. Phillip E. Harter

Heirs—Parent/Child—Presumption—Gift—
Lack of Delivery

Estate of Casey v Keene, Nos 314209,
314728, 2014 Mich App LEXIS 1430 (July 31,
2014)

The decedent, Everett Casey, and his wife
Mary Alice, who predeceased him, had two mar-
ital children, Kathryn and Kirk Casey. In July
1997, the decedent executed a will and trust,
naming in his trust Kathryn and Kirk as his only
children. After the decedent’s death on March
24, 2012, Kathryn filed a petition for probate and
sought to admit the decedent’s 1997 will to pro-
bate. Renee and Bruce Keene filed demands
for notice and objections to the petitions for pro-
bate and claimed that the decedent was their
biological father. Renee and Bruce alleged that
the decedent and their mother, Corinne Keene,
had an extramarital affair while she was married
to Robert Keene, the man listed as Bruce’s and
Renee’s father on their birth certificates. Robert
Keene died in 1996, and Renee and Bruce did
not seek to establish decedent’s paternity until
the present action. Bruce also challenges the
probate court’s determination that decedent did
not gift the contents of his safe to him.

The probate court issued a thorough written
opinion and order granting Kathryn’s motions for
summary disposition on the grounds that (1) Re-
nee and Bruce were not interested persons, (2)
the 1997 will was valid and unrevoked, and (3)
no genuine issue of material fact existed that the
decedent did not gift the contents of the safe to
Bruce. The decedent’'s 1997 will was admitted
to probate, and the court ordered an evidentiary
hearing as to the amount of money in the dece-
dent’s safe at the time of his death.

With respect to the interested person de-
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termination, the probate court ruled that MCL
700.2114(1)(b)(v) was inapplicable because the
plain language of the statute requires an initial
finding that Renee and Bruce were either born
out of wedlock or born or conceived during the
marriage but were not the issue of the marriage
before the court could make a natural parent de-
termination under MCL 700.2114(1)(b)(v). The
court reasoned that because Corinne and Rob-
ert Keene were married when Bruce and Renee
were born, Robert Keene is the presumed father
and “there has been no determination that the
children were not an issue of the marriage,” and
thus Renee and Bruce were not interested per-
sons. Renee and Bruce Keene appealed.

The court of appeals began by observing
that at the time of the decedent’s death in 2012,
EPIC was in effect and governed the question.
They stated that the statute defines interested
person to include a child or heir, among others.
Because Renee and Bruce claim to be inter-
ested persons as the biological children of the
decedent, the parties focused their attention on
MCL 700.2114, which sets forth the framework
for establishing the parent/child relationship for
the purposes of intestate succession. That sec-
tion provides in relevant part:

(1) Except as provided in subsections (2), (3),
and (4), for purposes of intestate succession by,
through, or from an individual, an individual is
the child of his or her natural parents, regard-
less of their marital status. The parent and child
relationship may be established in any of the fol-
lowing manners:

(a) If a child is born or conceived during a mar-

riage, both spouses are presumed to be the

natural parents of the child for purposes of intes-
tate succession. A child conceived by a married
woman with the consent of her husband follow-
ing utilization of assisted reproductive technol-
ogy is considered as their child for the purposes
of intestate succession. Consent of the husband

is presumed unless the contrary is shown by

clear and convincing evidence. If a man and a

woman participated in a marriage ceremony in
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apparent compliance with the law before the

birth of a child, even though the attempted mar-

riage may be void, the child is presumed to be
their child for purposes of intestate succession.

(b) If a child is born out of wedlock or if a child is

born or conceived during a marriage but is not

the issue of that marriage, a man is considered
to be the child’s natural father for purposes of in-
testate succession if any of the following occur:

*k%

(v) Regardless of the child’s age or whether or

not the alleged father has died, the court with

jurisdiction over probate proceedings relating to
the decedent’s estate determines that the man is
the child’s father, using the standards and proce-

dures established under the paternity act, 1956

PA 205, MCL 722.711 to 722.730.

*k%

(5) Only the individual presumed to be the natu-

ral parent of a child under subsection (1)(a) may

disprove a presumption that is relevant to that
parent and child relationship, and this exclusive
right to disprove the presumption terminates on
the death of the presumed parent.

MCL 700.2114 (emphasis added).

The court of appeals recognized that the stat-
ue clearly provided that, for purposes of intestate
succession, a child is to take from his or her nat-
ural parents, “regardless of their marital status.”
The court went on to state that the statutory lan-
guage also could not more clearly establish that
the parents of children born during a marriage
are presumed to be the natural parents of those
children. The statute then provides that the par-
ent/child relation with the alleged natural parent
can be established in a number of ways. Rel-
evant to this case, the statute provides that (1)
“If” a child is born or conceived during a marriage
but is not the issue of that marriage, (2) the court
can determine whether the alleged father is the
child’s natural one under the procedures of the
paternity act. In other words, “if” a person can
establish that he was born or conceived during
a marriage but was not an issue of that marriage
(and therefore has disclaimed that the presumed
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natural father is not the natural father), the court
can then proceed to the next step of DNA testing
under the paternity act to determine whether the
alleged father (here the decedent) is the natural
parent of Renee and Bruce.

The court of appeals next analyzed the defi-
nition of the word if by using a standard diction-
ary definition of the word. It concluded that the
use of the word if in the first and second clauses
of MCL 700.2114(1)(b) sets forth the alternative
conditions on which the rest of the subsection
is premised. Absent satisfaction of one of those
conditions, the remainder of subsection 2114(1)
(b) does not come into play. The fact in this case
is that Bruce and Renee are the children of
Corinne and Robert Keene, as they were mar-
ried when Bruce and Renee were conceived.
This fact is established by their birth certificates.
Because of that undisputed fact, it is established
the Renee and Bruce were born during a mar-
riage. The court of appeals then asks what then
becomes of the proof that they were not issues
of the marriage? Bruce and Renee claim that the
DNA evidence proving that they are the biologi-
cal children of the decedent accomplished that
task.

The court pointed out, however, the plain lan-
guage of MCL 700.2114(5) provides the exclu-
sive means by which a presumption of natu-
ral parenthood set forth in MCL 700.2114(1)(a)
may be overcome as well as specifies that the
only person holding the right to challenge the
presumption is the presumptive natural parent;
the right to attempt to overcome the presump-
tion ends when the presumed parent is de-
ceased. Here, that person was Robert Keene.
Since Robert Keene has already died, the ex-
clusive right to disprove the presumption the Re-
nee and Bruce are his natural children has ter-
minated. Accordingly, the court of appeals held,
Renee and Bruce do not satisfy the express cri-
teria of MCL 700.2114(1)(b). To hold otherwise
would effectively allow an additional method to
rebut the presumption of paternity provided in
subsection 2114(5) and render the relevant por-
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tion of subsection 2114(1)(b) superfluous. This
the court of appeals refused to do. Therefore,
the court of appeals affirmed the trial court’s or-
der of summary disposition that (1) neither Re-
nee nor Bruce were interested persons or heirs
of the decedent, and (2) the decedent’s 1997 will
is valid and unrevoked since there is no interest-
ed party who is challenging that will.

The court of appeals next dealt with the is-
sue concerning the probate court’s grant of sum-
mary disposition that the decedent did not gift
the contents of the safe located at his compa-
ny’s office to Bruce before his death. The court
of appeals observed that for a gift to be valid,
three elements must be satisfied: (1) the donor
posses the intent to transfer title gratuitously to
the donee; (2) there must be an actual construc-
tive delivery of the subject matter to the donee,
unless it is already in the donee’s possession;
and (3) the donee must accept the gift. A gift in-
ter vivos is not only immediate, but also absolute
and irrevocable. Delivery must be unconditional
and must place the property within the domin-
ion and control of the donee. Additionally, an in-
ter vivos gift “must be fully consummated during
the lifetime of the donor and must invest owner-
ship in the donee beyond the power of recall by
the donor.” Osius v Dingell, 375 Mich 605, 611,
134 NW2d 657 (1965). In this case the probate
court had found that Bruce’s affidavit’'s had failed
to establish delivery. The court of appeals ob-
served that although Bruce claims the decedent
provided the combination of the safe and indi-
cated that the contents of the safe belonged to
him, it was the decedent who retained domina-
tion and control over the safe and its contents.
The safe was located in the decedent’s office at
a company exclusively owned by the decedent.
Additionally, the decedent retained control of the
combination that he could change at any time,
thereby precluding Bruce’s access to safe con-
tents. The court therefore held that this means
the decedent retained not only control but also
the power to recall. Therefore there was no de-
livery. The court of appeals affirmed the probate
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court’s grant of summary disposition that no gen-
uine issue of material fact existed that the dece-
dent did not gift the contents to Bruce.

Enforcement of Property Settlement—
Judgment of Divorce—Incorporated—
Merged—Statute of Limitations—
Enforcement of Contractual Attorney Fees

Peabody v DiMeglio (In re DiMeglio Estate),
No 315319, 2014 Mich App LEXIS 1483 (Aug
12, 2014)

Plaintiff and Paul DiMeglio (the decedent)
were married in 1989 and divorced in 1995. As
part of the divorce, plaintiff and decedent entered
into a property settlement agreement, which was
incorporated, but not merged, into a Virginia
judgment of divorce by express language to that
effect on December 15, 1995. The portion of the
agreement relevant to this appeal deals with a
piece of real property located in Colorado (Colo-
rado property). Paragraph 16(B)(2) of the agree-
ment states, “The Husband specifically agrees
that he shall be responsible for and shall indem-
nify the Wife from any liability whatsoever rising
out of ... [the] Colorado Mortgage.” Paragraph
19(B) of the agreement states,

The parties agree that the Wife is the sole
owner of a property located at 1222 Colorado
Boulevard, Idaho Springs, Colorado, in which
the Husband has an investment interest. The
parties further agree that

(1) Said Colorado residence shall remain as an
investment property.

(2) Wife shall not sell, deed over, or otherwise
dispose of said property in any manner.

(3) Neither party shall encumber said property
by subsequent mortgages, equity loans, or oth-
er means without the written agreement of the
other.

(4) Husband shall be responsible for all mort-
gage payments on said property even though
the mortgage loan on said property is in the
name of the Wife.

*k%k
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(7) Husband has the sole and separate option
to sell said property at any time of his choosing.
Wife shall have the right of first refusal to pur-
chase said property incident to any such sale.
(8) If said property is sold, all net proceeds of
sale after customary costs of sale, such as the
real estate commission, closing costs, mort-
gage payoff, and capital gains tax responsibili-
ties, etc., shall be divided equally between the
parties. The settlement attorney of other person
conducting the settlement shall receive a copy of
this Agreement as his or her instructions.

Sometime before 1997, decedent missed sev-
eral mortgage payments on the Colorado prop-
erty. On November 27, 1997, plaintiff executed
a quitclaim deed in favor of decedent convey-
ing her entire interest in the Colorado property.
This was done to remove her from the mortgage
to avoid financial responsibility for the property
and to allow decedent to refinance. Sometime
around 2000, decedent further encumbered the
property with mortgage debt.

On November 12, 2003, decedent conveyed
his entire interest in the Colorado property to his
new wife, defendant Marta DiMeglio, by quit-
claim deed. Decedent executed a second quit-
claim deed in favor of Marta on August 30, 2004.
On that same day, Marta conveyed the property
to a third-party buyer by general warranty deed
for consideration of $215,000. The proceeds
from the sale were used in an IRC 1031 “like-
kind” exchange in which Marta purchased real
property in Eaton Rapids, Michigan.

Decedent died on November 12, 2011. Plain-
tiff filed a claim against decedent’s estate that
Marta, as personal representative, denied. Plain-
tiff then filed an eight-count complaint in the pro-
bate court against decedent’s estate and Marta
as personal representative of the estate and in-
dividually. The complaint alleged breach of con-
tract, breach of covenant of good faith and fair
dealing, conversion, statutory conversion, con-
cert of action, fraud, enforcement of the divorce
judgment, and unjust enrichment.

Marta moved for summary disposition pur-
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suant to MCR 2.116(C)(7), (8), and (10). The
probate court granted summary disposition as
to Marta in her individual capacity, under MCR
2.116(C)(8) and (10), because she was not a
party to the property settlement agreement and
had no personal liability for any of the claims.
The probate court further granted summary dis-
position to Marta in both capacities under MCR
2.116(C)(7), finding that the six-year statutory
period of limitation for contract claims had run.
On appeal, plaintiff contested only the probate
court’s finding that the statute of limitations for
contract claims barred all of plaintiff's claims,
specifically the claims for enforcement of the di-
vorce judgment and unjust enrichment, provided
for in counts VII and VIII of her complaint, re-
spectively. Defendant cross-appealed the pro-
bate court’s order denying her motion for attor-
ney fees.

Court first addressed the question as to
whether Michigan or Virginia law should apply.
They observed that Michigan has adopted the
Uniform Enforcement of Foreign Judgments Act,
MCL 691.1171 et seq. Because the divorce judg-
ment was filed in accordance with the act, the
judgment is treated as a Michigan judgment and
Michigan law would apply to its enforcement.

The second issue addressed by the court is
which statute of limitations provision applies. MCL
600.5807(8) provides a 6-year statute of limita-
tions for ordinary breach-of-contract claims. MCL
600.5809(3) provides a 10-year statute of limi-
tations for “noncontractual money obligations.”
The court cited Gabler v Woditsch, 143 Mich
App 709, 372 NW2d 647 (1985). They stated the
holding of the Gabler case to be that a proper-
ty settlement that was expressly incorporated by
reference into the divorce judgment is founded
on a judgment within MCL 600.5809(3), and the
10-year statutory period of limitation would ap-
ply. The court of appeals adopted the principle
of law in Gabler that incorporation by reference
into a judgment of divorce makes a property set-
tlement agreement enforceable as a judgment
to which the 10-year statute of limitations, MCL
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600.5809(3), applies. When the parties to a di-
vorce agree, through their attorneys, to incorpo-
rate the terms of a property settlement agree-
ment by reference and specifically agree not to
merge the agreement into a judgment, it could
be assumed that the attorneys and the judge
who enter the judgment understand the defini-
tions of merger and incorporation. The clear in-
tent of the parties entering into such agreement
would be to make the agreement enforceable as
a court order and also as an ordinary contract.
Applying that principle to the present case, the
court of appeals concluded that the property set-
tlement agreement is enforceable as a judgment
because it was incorporated rather than merged
into the divorce judgment. Therefore, the pro-
bate court erred in applying the 6-year statutory
period of limitation for breach-of-contract claims
to enforce the divorce judgment, and should
have applied the 10-year statutory period of limi-
tation for noncontractual money obligations pur-
suant to MCL 600.5809(3). Because the plain-
tiff sought enforcement of the provision requir-
ing decedent to pay plaintiff half of the proceeds
from the 2004 sale of the Colorado property, the
cause of action for that claim occurred in 2004
when the property was sold and defendant failed
to pay plaintiff half of the proceeds. Therefore
plaintiff timely filed her complaint in 2012 pursu-
ant to MCL 600.5809(3).

Regarding the third issue, the court of ap-
peals examined defendant’s argument that
claimed unjust enrichment cannot be sustained
when a contract exists on the same subject mat-
ter. The court agreed with defendant’s assertion
and stated that the law operates to imply a con-
tract in order to prevent unjust enrichment, and
that will not occur if there is already an express
contract on the same subject matter. However,
they stated that the claim was beyond the claim
for contract breach. Plaintiff alleged not only that
the estate owed her for decedent’s breach, but
that defendant was unjustly enriched when she
retained the funds from the sale of the Colorado
property. This is purely an equitable claim that is
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not covered by any express contract of the par-
ties. Because the claim is not based on an anal-
ogous legal claim, the statue of limitations does
not apply. If the claim for unjust enrichment is
time-barred it would be under the equitable doc-
trine of laches. Accordingly, the court of appeals
held that the trial court erred by granting sum-
mary disposition to defendant for plaintiff's com-
plaint concerning unjust enrichment.

Regarding the fourth issue, concerning the
defendant’s cross-appeal denying the court’s
denial of her motion for attorney fees, the court
of appeals found that the probate court’s inter-
pretation of the contractual language in the prop-
erty settlement agreement providing for attorney
fee was overly narrow. Contrary to the probate
court’s determination, the contract provision pro-
viding for attorney fees is a valid exception to the
American rule regarding attorney fees. A com-
mon-sense reading of the relevant provisions of
the property settlement agreement is that “rea-
sonable costs incurred by a party in the success-
ful defense to any action for enforcement of any
of the agreements, covenants, or provisions of
the th[e] [property settlement] agreement” would
include attorney fees regardless of which par-
ty prevails. They did not, however, reverse the
probate court’s order because a “successful
defense” per the contractual language had not
been determined pursuant to the remand back
to the probate court.

What can we take from this case? First, if
the property settlement is incorporated but not
merged into the judgment of divorce, the 10-
year statute of limitations would apply. Likewise,
a property settlement that was incorporated by
reference into a judgment of divorce or merged
in a judgment of divorce would likewise be cov-
ered by the 10-year statute of limitations. Sec-
ond, statute of limitations does not apply to an
equitable claim of unjust enrichment. Such a
claim can be barred only by the equitable rem-
edy of laches. Third, a contract provision provid-
ing for attorney fees is a valid exception to the
American rule regarding attorney fees.
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Hon. Phillip E. Harter, former-
ly a judge with the Calhoun
County Probate Court, Battle
Creek, joined Chalgian & Tripp
Law Offices, Battle Creek as
“of counsel” in January 2011.
He was chairperson of the
Michigan Supreme Court Task

= Force on Guardianships and
Conservatorships and a member of the Michi-
gan Supreme Court bar examination staff (1976-
1991). He is currently a member of the Calhoun
County Bar Association, a fellow of the Michi-
gan Bar Foundation, and a member of the Bar of
the U.S. Supreme Court. Judge Harter is a past
chairperson of the State Bar of Michigan Probate
and Estate Planning Section, a former chairper-
son of the Probate Law Committee, and a former
chairperson of the Probate Rules Committee of
the Michigan Probate Judges Association. He
reviews cases for the Michigan Probate and Es-
tate Planning Journal and has lectured at ICLE’s
Annual Probate and Estate Planning Institute for
many years.
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Legislative Report
By Harold G. Schuitmaker

2014 PA 310

MCL 211.27a(7)(t)(u)

Atransfer of ownership of real property for the
purpose of uncapping the value does not include
the following:

(t) Beginning December 31, 2014, a transfer of

residential real property if the transferee is the

transferor’s or the transferor’s spouse’s mother,
father, brother, sister, son, daughter, adopted
son, adopted daughter, grandson or grand-
daughter and the residential real property is not
used for any commercial purpose following the
conveyance. Upon request by the department
of treasury or the assessor, the transferee shall
furnish proof within 30 days that the transferee
meets the requirements of this subparagraph. If

a transferee fails to comply with a request by the

department of treasury or assessor under this

subparagraph, that transferee is subject to a fine
of $200.00.

(u) Beginning December 31, 2014, for residen-
tial real property, a conveyance from a trust if the
person to whom the residential real property is
conveyed is the settlor’s or the settlor’s spouse’s
mother, father, brother, sister, son, daughter,
adopted son, adopted daughter, grandson, or
granddaughter and the residential real property
is not used for any commercial purpose follow-
ing the conveyance. Upon request by the de-
partment of treasury or the assessor, the sole
present beneficiary or beneficiaries shall furnish
proof within 30 days that the sole present benefi-
ciary or beneficiaries meet the requirements of
this subparagraph. If a present beneficiary fails
to comply with a request by the department of
treasury or assessor under this subparagraph,
that present beneficiary is subject to a fine of
$200.00.
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2014 PA 159

Adoption of the Uniform Collaborative Law
Act, which provides collaborative alternative dis-
pute resolution as an alternate to litigation for
marriage, divorce, annulment, property distribu-
tion, child support, adoption, and pre- and post-
marital.

Future Legislation

The Probate and Estate Planning Council is
working on legislation to release Irrevocable Life
Insurance Trust (ILIT) Trustees from compliance
with the prudent investor rule.

The purpose of this proposed legislation
would relieve ILIT trustees of the fiduciary duties
of a trustee in a trust that only owns life insur-
ance policies.

Oftentimes, a nonprofessional person or fam-
ily member has been named as the fiduciary of
such a trust. This legislation would relieve the
trustee of the duty to determine if the policy is a
prudent and proper investment.

The Probate and Estate Planning Council of
the State Bar of Michigan will be proposing legis-
lation that would grant fiduciary access to digital
assets as follows:

Unless otherwise provided by a court, will or
trust of a decedent, the fiduciary, personal rep-
resentative or trustee would have the right to ac-
cess all digital assets of the decedent. This act
would also give such access to a conservator as
well as access by an agent.

Along similar lines, the following House bills
(which are all tie barred) have been introduced.

House Bill 5366

A conservator could execute control and be
an authorized user of digital property of a pro-
tected individual.

House Bill 5367

(2) Except as otherwise provided by a dece-
dent’s will, and subject to applicable law and a
terms-of-service agreement, with respect to a
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decedent’s digital property, a personal represen-
tative has the lawful consent of the decedent and
is an authorized user under all applicable state
and federal statutes. A personal representative
has the right to, and if necessary for purposes
of administration shall, exercise control over the
decedent’s digital property. A personal represen-
tative’s written request for access to, or control
of, digital property is conclusive evidence in any
action that the access to, exercise of, control of,
or both, digital property by the personal repre-
sentative is necessary for purposes of adminis-
tration. The personal representative may main-
tain an action to gain access to, exercise control
of, or both, digital property.

House Bill 5369

(F) Unless provided in the durable power of at-
torney or by judicial order and subject to the ap-
plicable terms-of-service agreement, the attor-
ney-in-fact, while acting as attorney-in-fact, shall
not do any of the following:

(i) Exercise control over digital property.

(if) Exercise a right in digital property.

(iif) Change a governing instrument affecting
the digital property.

House Bill 5370

(00) Subject to the applicable terms-of-service
agreement, [a Trustee may] exercise control
over and rights in digital property according to
terms of the trust.

(1) On receipt of a trustee’s written request un-
der this subsection for access to digital property,
ownership of digital property, or a copy of a dig-
ital asset, a digital custodian shall provide the
trustee with the requested access, ownership, or
copy, as applicable. A trustee’s written request
under this subsection must be accompanied by
a certificate of trust.

(2) A digital custodian shall comply not later than
56 days after receipt of a request made under
subsection (1). If the digital custodian fails to
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comply, the Trustee may petition the court for an
order directing compliance. If, not later than 56
days after receiving a request made under sub-
section (1), the digital custodian fails to comply
with the request, the Trustee may petition the
court for an order directing compliance.

Senate Bill 293

A Personal Representative may “take control
of, conduct, continue, or terminate any accounts
of the decedent on any social networking web-
site, any micro-blogging or short message ser-
vice website, or any electronic mail service web-
site.”

Harold G. Schuitmaker, of
Schuitmaker, Cooper, Schuit-
maker, Cypher, & Knotek,
P.C., Paw Paw, is admitted to
' the Michigan and Florida bars,
practices in the areas of estate
planning and probate, munic-
ipal law, corporations, and
real estate. Mr. Schuitmaker
is a Fellow of the Michigan State Bar Founda-
tion, and has a Martindale-Hubbell AV Peer Rat-
ing and an ICLE Certificate of Completion in the
Probate and Estate Planning Program. He is a
past-president of the Probate and Estate Plan-
ning Section of the State Bar of Michigan. He is
a “Michigan Super Lawyer,” named “Best Law-
yers in America” by U.S. News and World Report
and “Best Lawyers in Michigan.” He was also
named a “Leader in the Law” by Lawyers Week-
ly. Mr. Schuitmaker is a member of the Kalama-
zoo County Bar Association and the Van Buren
County Bar Association. He is a past-president
of the Rotary District Foundation. Mr. Schuitmak-
er is a regular contributor to the Michigan Pro-
bate and Estate Planning Journal.
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Ethics and Unauthorized Practice of
Law

By Fred Rolf, Josh Ard, and
Victoria A. Vuletich,

The State Bar of Michigan recently issued a
new ethics opinion that addresses probate is-
sues. Three questions were asked:

1. If the law firm’s personal injury client
dies during the pendency of the lawsuit,
leaving only minor heirs, may the law
firm bill the client’s probate estate at an
hourly rate for probate work performed
for the benefit of the estate, including
fees for opening the estate, obtaining
appointment of a personal represen-
tative, and representing the personal
representative while the personal injury
lawsuit is pending?

2. May the law firm rely on the client’s sig-
nature on the contingent fee agreement
as consent to proceed with the probate
work PEC Meeting Materials, October
31, 2014, on an hourly basis if the ap-
pointed personal representative does
not agree?

3. If the defendant dies during the pen-
dency of a personal injury lawsuit, may
the law firm bill its plaintiff-client on
an hourly rate basis for probate work
required to substitute a decedent’s pro-
bate estate as the defendant, including
fees for opening the probate estate, and
communicating with the public adminis-
trator during the proceedings?

The Committee’s answers were: yes, no, and
no. The opinion references RI-6, RI-114, RI-291,
MRPC 7.3, and MRPC 1.16.

In essence there are two different issues fac-
ing a plaintiff attorney:

1. The plaintiff dies. Will the plaintiff's
successor (PR) retain the same attor-
ney?

2. The defendant dies. If nothing is done
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to open a probate estate, the plaintiff
must do so as a creditor.

The ethics opinion deals with both issues.

The opinion states a lawyer may do probate
work on an hourly basis and personal injury
work on a contingency basis. However, the per-
sonal representative has free rein in the choice
of an attorney for the probate estate and cannot
be bound by any prior action of the decedent.
Moreover, the lawyer may not bill separately for
services that are normally covered in the contin-
gency fee. RI-114 previously stated that presen-
tation of wrongful death proceeds to the court is
part of the wrongful death representation, and
those particular aspects of probate cannot be
billed twice, once hourly and once folded into the
contingency fee. This opinion elaborates, stat-
ing that a lawyer representing a plaintiff takes
on various risks about what happens to a defen-
dant, including the possibility that he will die. If
he dies and no probate estate is opened within
forty-two days, the plaintiff, like any other credi-
tor, can file to open an estate. The opinion states
this is a risk the plaintiff's lawyer bears by tak-
ing the case on a contingency arrangement. The
plaintiff’s lawyer cannot represent the personal
representative because of the conflicting inter-
ests in litigation. Furthermore, the same priority
for appointment exists so there is no reason to
assume that a public administrator would be ap-
pointed. The opinion noted it does not address
the question of whether the plaintiff could seek
reimbursement from the estate for the filing fee
and costs of opening the estate. These ques-
tions were not asked.

Veteran Benefits

Veteran benefits can be a wonderful bene-
fit for some of our clients. In the future, veteran
benefits will likely have a look-back period simi-
lar to Medicaid eligibility. HR 2189 proposed a
three-year look-back period. Attorneys and in-
vestment advisors must practice veteran bene-
fit planning in an ethical lawful manner. There is
a perception that some advisors promote ques-
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tionable veteran eligibility practices with the use
of irrevocable trusts and annuity contracts. In
2012, the Government Accounting Office (GAO)
conducted a covert investigation of nearly 200
attorneys/advisors.

Practice Note

Conduct your practice estate planning, Med-
icaid planning, and veteran benefit planning in
an ethical manner. You do not want to be a target
of a Government Strike Force Team.
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Ramon F. (Fred) Rolf, Jr., of
Chalgian & Tripp Law Offices
PLLC in Midland, Michigan,
practices in the area of pro-
bate, estate planning and el-
der law. Mr. Rolf also was a
past president of the North-
eastern Michigan Estate Plan-
ning Council and a Fellow of
the American College of Trust
and Estate Counsel.

W. Josh Ard of the Law Of-
fice of Josh Ard PLLC in Wil-
liamston, Michigan, practices
in the areas of elder law, pro-
bate law, consumer law and
administrative law. Mr. Ard
specializes in special needs
planning and planning and
dealing with incapacity.

Victoria A. Vuletich has a
B private practice counseling
| lawyers on legal ethics and
N practice development matters,
and is also a professor at
Cooley Law School. Her co-
- columnists, Josh Ard and Fred
Rolf, are esteemed Michigan
estate planning attorneys and
she is grateful for their legal
knowledge and client centered approach to
practice.
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The George A. Cooney Society

The Institute of Continuing Legal Education,
in conjunction with the Probate & Estate Plan-
ning Section of the State Bar of Michigan, peri-
odically selects a Michigan estate planning at-
torney to be inducted to the George A. Cooney
Society for outstanding contributions to continu-
ing legal education in Michigan. Inductees to the
Society are installed at the Annual Probate & Es-
tate Planning Institute.

As of November 2014, there have been four
inductees:

John E. Bos (2007)
Everett R. Zack (2009)
John H. Martin (2011)

John A. Scott (2013)

George A. Cooney was one of Michigan’s pre-
mier estate planning and elder law attorneys and
a mentor to many. The George A. Cooney So-
ciety was established to recognize lawyers who
epitomize George’s dedication to his fellow at-
torneys and to honor George’s long-term, signifi-
cant contributions to continuing legal education
in Michigan.

ICLE nominates candidates based upon the
specific criteria contained in the Guidelines for
Selection and forwards its nomination to the Pro-
bate & Estate Planning Section for ratification.
Section members may recommend candidates
to ICLE for consideration.

Guidelines for Selection:

e Significant CLE contributions to probate
and estate planning over a substantial
period of time.

e Outstanding quality of contributions.

e A wide range of contributions, e.g.
multiple contributions for the following:
speaker, author, editor, advisory board
member, curriculum advisor, creating
case study scenarios, preparing Top
Tips, How-To Kits, or other online re-

sources, etc.

e Generous mentorship and assistance to
colleagues with their probate and estate
planning career development as well as
activities and active involvement with
the Probate & Estate Planning Section
of the State Bar of Michigan.

If you wish to nominate a candidate for induc-
tion into the Society, please contact Jeff Kirkey
at ICLE.
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Michael W. Irish Award

Mission: To honor a practitioner (supported by
recommendations from his or her peers) whose
contributions to the Probate and Estate Planning
Section of the State Bar of Michigan and whose
service to his or her community reflect the high
standards of professionalism and selflessness
exemplified by Michael W. Irish.

Recipients

1995 Joe C. Foster, Jr.

1996 John H. Martin

1997 Harold A. Draper

1998 Douglas J. Rasmussen

1999 James A. Kendall

2000 NO AWARD PRESENTED
2001 John E. Bos

2002 Everett R. Zack

2003 NO AWARD PRESENTED
2004 Brian V. Howe

2005 NO AWARD PRESENTED
2006 Hon. Phillip E. Harter

2007 George Cooney (April 3, 2007)
2008 Susan A. Westerman

2009 Russell M. Paquette (posthumously)
2010 Fredric A. Sytsma

2011 John A. Scott

2012 NO AWARD PRESENTED
2013 Michael J. McClory

2014 Sebastian V. Grassi, Jr.

The Michael W. Irish Award was first present-
ed in 1995 in honor of the late Michael W. Irish.
The award reflects the professionalism and com-
munity leadership of its namesake.

If you wish to nominate a practitioner for this
Award, please contact the Chair of the Awards
Committee, Douglas A. Mielock, or any member
of the Committee:

Douglas A. Mielock, Chair
Robert D. Brower, Jr.
George W. Gregory
Phillip E. Harter

Nancy L. Little

Amy N. Morrissey
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Members of Section Council 2014-2015

CHAIRPERSON:
AMY N. MORRISEY

345 S. Division St.
Ann Arbor, MI 48104

CHAIRPERSON-ELECT:
SHAHEEN I. IMaMI

800 W. Long Lake Rd.,
Ste 200
Bloomfield Hills, MI 48302

TerM ExPIrEs 2015:
W. Josh Ard

1340 Trotters Ln.
Williamston, M| 48895

Rhonda M. Clark-Kreuer

111 N. Mill St.
St. Louis, M1 48880

David P. Lucas

70 W. Michigan Ave., Ste. 450
Battle Creek, MI 49017

Patricia M. Ouellette

2400 Lake Lansing Rd., Ste. F
Lansing, MI 48912

David L.J.M. Skidmore

111 Lyon St., NW, Ste. 900
Grand Rapids, M1 49503

James P. Spica

660 Woodward, Ste. 2290
Detroit, M| 48226

Officers

VICE-CHAIRPERSON:
JAMES B. STEWARD
205 S. Main St.
Ishpeming, M1 49849

SECRETARY:
MARLAINE C. TEAHAN
124 W. Allegan St.
Ste. 1000
Lansing, MI 48933

Council Members

TerM ExpPIrRES 2016:

Susan M. Allan
39400 Woodward Ave.
Bloomfield Hills, MI 48304

Constance L. Brigman
1428 44th St., SW, Ste. B
Wyoming, MI 49509
Michele C. Marquardt
211 E. Water St., Ste. 401
Kalamazoo, MI 49007
Richard C. Mills
180 W. Michigan Ave.,
Ste.504
Jackson, M1 49201

Lorraine F. New

2855 Coolidge Hwy., Ste. 103

Troy, Ml 48084
Geoffrey R. Vernon
200 Maple Park Blvd.,
Ste. 201
Saint Clair Shores, M1 48081

TREASURER:

MARGUERITE MUNSON LENTZ
1901 St. Antoine
6th FI.

Detroit, M| 48226

TerM ExPires 2017:

Christopher A. Ballard
130 S. First St., FI. 4.
Ann Arbor, M1 48104

George F. Bearup
101 N. Park St., Ste. 100
Traverse City, MI 49684

Hon. Michael L. Jaconette
161 E. Michigan Ave.
Battle Creek, M1 49014

Mark E. Kellogg
124 W. Allegan, Ste. 1000
Lansing, MI 48933

Raj A. Malviya

250 Monroe Ave., NW,

Ste. 800

Grand Rapids, MI 49503
Nancy A. Welber

30445 Northwestern Hwy.,

Ste. 310

Farmington Hills, M1 48334
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Raymond T. Huetteman, Jr.
1298 Pepperidge Way
Ann Arbor, M1 48105

Joe C. Foster Jr. (deceased)

Russell M. Paquette (deceased)
James A. Kendall
6024 Eastman Ave.,
Midland, MI 48640

James H. LoPrete
40950 Woodward Ave.,
Ste. 306
Bloomfield Hills, MI 48304

Everett R. Zack
261 Ruby Way
Williamston, M1 48895

Douglas J. Rasmussen

500 Woodward Ave., Ste. 3500

Detroit, MI 48226

Susan S. Westerman

345 S. Division St.

Ann Arbor, M1 48104
Fredric A. Sytsma

333 Bridge St., NW,

P.O. Box 352

Grand Rapids, M1 49501

Stephen W. Jones

200 E. Long Lake Rd., Ste. 110

Bloomfield Hills, MI 48304

John E. Bos
1019 Trowbridge Rd.
East Lansing, MI 48823
W. Michael Van Haren
111 Lyon St. NW, Ste. 900
Grand Rapids, MI 49503

Ex Officio

Robert B. Joslyn

200 Maple Park Blvd., Ste. 201

St. Clair Shores, M| 48081
Robert D. Brower, Jr.

250 Monroe Ave NW, Ste 800

Grand Rapids, MI 49503

John D. Mabley
31313 Northwestern Hwy.,
Ste. 215
Farmington Hills, M1 48334

Raymond H. Dresser, Jr. (deceased)
John H. Martin
400 Terrace St., P.O. Box 900
Muskegon, M1 49443
Patricia Gormely Prince
31300 Northwestern Hwy.
Farmington Hills, M1 48334

Brian V. Howe
8253 New Haven Way,
Ste. 102
Canton, M1 48187

Richard C. Lowe
2375 Woodlake Dr.,
Ste. 380
Okemos, M1 48864
Kenneth E. Konop
840 W. Long Lake Rd.,
Ste. 200
Troy, MI 48098

John A. Scott
1000 S. Garfield, Ste. 3
Traverse City, MI 49686
Dirk C. Hoffius
333 Bridge St. NW,
P.O. Box 352
Grand Rapids, M1 49501
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Henry M. Grix
38525 Woodward Ave.,
Ste. 2000
Bloomfield Hills, MI 48304

Phillip E. Harter
395 S. Shore Dr., Ste. 205
Battle Creek, M1 49015
Michael J. McClory
2 Woodward Ave.,
1307 CAYMC
Detroit, MI 48226-5423
Douglas A. Mielock
313 S. Washington Sq.
Lansing, M1 48933-2144
Lauren M. Underwood
32100 Telegraph, Ste. 200
Bingham Farms, Ml 48025
Nancy L. Little
2400 Lake Lansing Rd.,
Ste. F
Lansing, MI 48912
Harold G. Schuitmaker
181 W. Michigan Ave.,
Ste. 1
Paw Paw, MI 49079
Douglas G. Chalgian
1019 Trowbridge Rd.
East Lansing, M1 48823
George W. Gregory
2855 Coolidge Hwy.,
Ste. 103
Troy, MI 48084
Mark K. Harder
85 E. 8th St., Ste. 310
Holland, M1 49423
Thomas F. Sweeney
151 S. Old Woodward,
Ste. 200
Birmingham, MI 48009

COMMISSIONER LIAISON

Richard J. Siriani
840 W. Long Lake Rd.,
Ste. 200
Troy, MI 48098
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Probate and Estate Planning Section
2014-2015 Committee Assignments

Editor’s note: The Probate and Estate Planning Council welcomes your participation on committees. If you are interested in
serving on any of the committees listed below, please contact the chair of the committee on which you would like to serve.

UNAUTHORIZED PRACTICE OF LAw
& MULTIDISCIPLINARY PRACTICE

Patricia M. Ouellette, Chair

BUDGET Amicus CURIAE

Marlaine C. Teahan, Chair David L. Skidmore, Chair
Marguerite Munson Lentz Kurt A. Olson

James B. Steward

ByLaws
Nancy H. Welber, Chair
Christopher A. Ballard
David P. Lucas

Patricia M. Ouellette
Nazneen H. Syed
Nancy H. Welber

PROBATE INSTITUTE

James B. Steward, Chair

William J. Ard
Raymond A. Harris
J. David Kerr
Robert M. Taylor
Amy Rombyer Tripp

Court RULES, PROCEDURES, AND
Forwms

Michele C. Marquardt, Chair

PLANNING STATE BAR & SECTION JOURNAL
Richard C. Mills, Chair
Nancy L. Little, Editor

Shaheen I. Imami, Chair

NOMINATING
George W. Gregory, Chair

Mark K. Harder
Thomas F. Sweeney

ANNUAL MEETING
Shaheen . Imami, Chair

AWARDS

Doug Mielock, Chair
Robert D. Brower, Jr.
George W. Gregory
Hon. Phillip E. Harter
Nancy L. Little
Amy N. Morrissey

COMMITTEE ON SPECIAL PROJECTS
Christopher A. Ballard, Chair

LEGISLATION
William J. Ard, Chair
Christopher A. Ballard
Georgette E. David

Melisa M. W. Mysliwiec

CiT1ZENS OUTFREACH

Constance L, Brigman, Chair
Kathleen M. Goetsch
Michael J. McClory
Melisa M. W. Mysliwiec
Neal Nusholtz
Michael L. Rutkowski
Rebecca A. Schnelz
Nancy H. Welber

ELEcTRONIC COMMUNICATIONS

William J. Ard, Chair
Stephen J. Dunn
Hon. Phillip E. Harter
Nancy L. Little
Amy N. Morrissey
Jeanne Murphy
Neal Nusholtz
Michael L. Rutkowski
Serene K. Zeni

James F. Anderton
Constance L. Brigman
Rhonda M. Clark-Kreuer
Hon. Phillip E. Harter
Michael D. Holmes
Shaheen I. Imami

Hon. Michael L. Jaconette
Hon. David M. Murkowski
Rebecca A. Schnelz

David L. Skidmore

UPDATING MICHIGAN Law

Geoffrey R. Vernon, Chair
Robert P. Tiplady, Vice-Chair

Susan M. Allan

Howard H. Collens

Mark K. Harder

Shaheen I. Imami

Henry P. Lee

Marguerite Munson Lentz
Michael G. Lichterman
James P. Spica

Mark E. Kellogg INsURANCE Ap Hoc COMMITTEE

ETHICS .
Sharri L. Rolland Phillips _ _ Geoffrey R. Vernon, Chair
Harold G. Schuitmak David P. Lucas, Chair Stephen L. Elkins
TR P William J. Ard Mark K. Harder
J. David Kerr James P. Spica

Robert M. Taylor Joseph D. Wkiler, Jr.
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MEMBERSHIP

Raj A. Malviya, Chair
Christopher J. Caldwell
Nicholas R. Dekker
Daniel A. Kosmowski
Katie Lynwood
Julie A. Paquette
Nicholas A. Reister
Marlaine C. Teahan
Joseph J. Viviano

ARTIFICIAL REPRODUCTIVE

TeEcHOLOoGY AD Hoc COMMITTEE

Nancy H. Welber, Chair
Christopher A. Ballard
Keven DuComb
Robert M. O’Reilly
Lawrence W. Waggoner

REAL ESTATE

George F. Bearup, Chair
Jeffrey S. Ammon
William J. Ard
Stephen J. Dunn
David S. Fry
Mark E. Kellogg
J. David Kerr
Michael G. Lichterman
David P. Lucas
Katie Lynwood
Douglas A. Mielock
Melisa M.W. Mysliwiec
James T. Ramer
James B. Steward

TRANSFER TaAXx COMMITTEE
Lorraine F. New, Chair
Robert B. Labe
Marguerite Munson Lentz
Geoffrey R. Vernon
Nancy H. Welber
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GUARDIANSHIPS, CONSERVATORSHIPS,
AND END OF LIFE
Rhonda Clark-Kreuer, Chair
Katie Lynwood, Vice Chair
William J. Ard
Michael W. Bartnik
Raymond A. Harris
Hon. Phillip E. Harter
Michael J. McClory
Richard C. Mills
Kurt A. Olson
James B. Steward

SPECIALIZATION AND CERTIFICATION
Ap Hoc COMMITTEE

James B. Steward, Chair
William J. Ard
Wendy Parr Holtviuwer
Patricia Ouellette
Sharri L. Rolland Phillips
Daniel D. Simjanovski
Richard J. Siriani
Serene K. Zeni

CHARITABLE AND EXEMPT
ORGANIZATIONS

Lorraine F. New, Chair
Christopher A. Ballard
Michael W. Bartnik
William R. Bloomfield
Robin D. Ferriby
Richard C. Mills

Fipuciary EXCEPTION TO ATTORNEY
CLIENT PrRIVILEGE Ap HoC
COMMITTEE
George F. Bearup, Chair

Kalman G. Goren

Shaheen 1. Imami

David G. Kovac

Michael J. McClory

David L. Skidmore

Serene K. Zeni

LIAISONS

ALTERNATIVE DISPUTE RESOLUTION
SECTION LIAISON

Vacant

BusiNEss Law SECTION LiAISON
John R. Dresser

ELDER LAW AND DisaBiLiTY RiGHTS
SECTION LIAISON

Amy Rombyer Tripp

FamiLy LAw SEcTION LiAISON
Patricia M. Ouellette

ICLE LiaisoN
Jeanne Murphy

LAw ScHoOLS LIAISON
William J. Ard

MicHIGAN BANKERS ASSOCIATION
LiAISON

Susan M. Allan

PROBATE JUDGES ASSOCIATION
LiAISONS

Hon. David Murkowski
Hon. Michael L. Jaconette

PROBATE REGISTERS LIAISON
Rebecca A. Schnelz

SCAO Liaisons
Contance L. Brigman
Michele C. Marquardt
Rebecca A. Schnelz

SoLUTIONS ON SELF-HELP TASK
FORCE LiAISON

Rebecca A. Schnelz

STATE BAR LiAISON
Richard J. Siriani

Tax SECTION L1AISON
George W. Gregory




ICLE Products of Interest to Probate Practitioners

Books

Michigan Estate Planning Handbook, Second Edition
Edited by Carol J. Karr

Get the book that should be the backbone of every Michigan estate planner’s library. It covers all stages of the
planning, including drafting wills and trusts, tax considerations, health care decisions, and trust administration.

) Firm Size
*Prices: 0-4 Attorneys 5-29 Attorneys
Print Book $145.00 Online Book  $135.00 $225.00 Product #: 2006556555

Michigan Guardianship and Conservatorship Handbook, Revised Edition
Edited by Phillip E. Harter and Thomas V. Trainer

Confidently counsel your clients on the “ins and outs” of guardianships and conservatorships. Know how to
establish, modify, and terminate guardianships and conservatorships for minors and individuals who are legally
incapacitated or developmentally disabled.

) Firm Size
*Prices: 0-4 Attorneys 5-29 Attorneys
Print Book $145.00 Online Book  $135.00 $225.00 Product #: 2000556550

Upcoming ICLE Seminars

Drafting Estate Planning Documents, 24th Annual
Co-Sponsored by the Probate and Estate Planning Section of the State Bar of Michigan

From portability elections to joint trusts to Circular 230 changes, estate planning is changing rapidly and in pro-
found ways. Get the latest drafting strategies from the experts and get your forms in tip-top shape. This pereni-
ally popular and valuable program informs you of the changes in the law and gives you sample forms that you
can put to use today.

Dates: January 22, 2015 Locations: GVSU Eberhard Center, Grand Rapids
February 12, 2015 The Inn at St. John’s, Plymouth
Seminar #: 2015CR6535
General fee: $195.00 Section Members: $175.00
ICLE Premium Partners: $0.00 New Lawyers: $95.00

ICLE Basic Partners: $175.00

Estate Planning for Retirement Assets
Co-Sponsored by the Probate and Estate Planning Section of the State Bar of Michigan

Learn to effectively handle retirement assets for your estate planning clients. This seminar uses a case study
approach to explain the Required Minimum Distribution rules, making retirement benefits payable to trusts, and
post-death administration. Your clients and their families will benefit for years to come.

Date: April 30, 2015 Location: Atheneum Suite Hotel, Detroit

Seminar #: 2015CR6544
General Fee: $165.00 Section Members: $145.00
ICLE Premium Partners: $0.00 New Lawyers: $95.00

ICLE Basic Partners: $145.00






SCHEDULE OF MEETINGS OF
THE PROBATE AND ESTATE PLANNING SECTION

Date Place

January 17, 2015 University Club, Lansing
February 14, 2015 University Club, Lansing
March 14, 2015 University Club, Lansing
April 11, 2015 University Club, Lansing
June 13, 2015 University Club, Lansing

September 12, 2015* University Club, Lansing

*Annual Meeting

Meeting of the Committee on Special Projects (CSP) begins
at 8:30 a.m. with the Council meeting to follow.

All members of the Section are welcome to attend meetings
of the CSP and the Council.



